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Court of Appeal 

Smith and Others v. Cardiff Corporation—Housing Action by 
tenants—Representative action— Suit on behalf of “ numerous 
persons having some interest "—Proposal to increase rates of some 
tenants—R.S.C., Ord. 16, r. 9 
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MISCELLANEOUS INFORMATION 
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Queen's Bench Division 

China v. Harrow U.D.C.—Limitation of Action—Distress for 
rates—Application for warrant more than six years after demand 
for rate—‘* Action "—* Proceeding in a court of law "—Date 
when cause of proceedings accrued 
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SITUATIONS VAC ANT 


KENT COUNTY COUNCIL 
SOLICITOR to assist with advocacy and 
kindred work. Local government experience 
an advantage. Salary in accordance with 
Grades A.P.T. V (a)}—VII (£625—£785) of the 
National Scheme of Conditions of Service. 
Applications, stating age, date of admission, 
particulars of present and previous appoint- 
ments and general experience, and giving the 
names of two referees to reach the Clerk of the 
County Council, County Hall, Maidstone, 
not later than February 20, 1954. 


INQUIRIES 


YORKSHIRE DETECTIVE BUREAU 
(T. E. Hoyland, Ex-Detective Sergeant). 
Member of The Association of British Detec- 
tives, World Secret Service Association and 
Associated American Detective Agencies. 
DIVORCE — OBSERVATIONS — EN- 
QUIRIES—Civil and Criminal investigations 
anywhere. Over 1,000 Agents. Over 27 
years C.1.D. and Private Detective Experience 
at your Service. Empire House, 10, Piccadilly, 
Bradford. Tel. 25129. (After office hours, 
26823.) Established 1945. 

& CO., East Boldon, Co. 
Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel.: Boldon 7301. Available day 
and night. 


PARKINSON 
Durham. 








ORTH RIDING OF YORKSHIRE 
COUNTY COUNCIL 


APPLICATIONS are invited for the appoint- 
ment of Assistant Solicitor (A.P.T. VII- 
£710 x £25—£785) in the office of the Clerk of 
the Peace and of the County Council. Local 
government experience desirable. Appoint- 
ment superannuable and subject to medical 
examination, and to the National Scheme of 
Conditions of Service. 

Applications, stating age, qualifications and 
experience, and particulars of present appoint- 
ment, with the names of three referees, to be 
sent to the Clerk of the County Council, 
County Hall, Northallerton, by February 1, 
1954, 

Canvassing will disqualify, and a candidate 
who is related to a member of, or senior officer 
under, the Council must disclose the fact when 
applying. 


requires | 


| 
| 





SESSIONAL | DIVISION 
GODSTONE 


OF 


per : 


APPLICATIONS are invited from young men 
who have completed, or are about to complete, 
their National Service for the appointment of 
Second Assistant in the Justices’ Clerk’s Office, 
Oxted. 

The salary will be on the General Division 
Scale applicable to local government em- 
ployees, i.e., £230 at the age of 20, £260 at the 
age of 21, and rising annually to £450 at the 
age of 30. 

Previous experience in the work of a Justices’ 
Clerk’s office is not necessary, but ability to 
type is essential. 

The person appointed will receive training 
in the work and the post offers a good oppor- 
tunity to a young man who desires to make a 
career therein. 

The appointment will be superannuable and 
subject to a medical examination. 

Applications, giving particulars of age, 
education and previous employment, should be 
sent to the undersigned. 

D. H. JOHN, 
Clerk to the Godstone Justices. 
Scripta House, 
Oxted, 
Surrey. 


RBAN DISTRICT COUNCIL OF 
PENGE 


Appointment of Clerk and Solicitor 
APPLICATIONS are invited for the above 
appointment from Solicitors with suitable local 
government experience at a commencing salary 
of £1,150 x £50—£1,350 per annum. 

The appointment is subject to the Conditions 
of Service of the Joint Negotiating Committee 
for Town Clerks and District Council Clerks 
and to the Local Government Superannuation 
Acts. If required, the Council will make every 
reasonable endeavour to provide housing 
accommodation for the successful applicant. 

Further particulars regarding this appoint- 
ment may be obtained from me and to whom 
applications must be delivered not later than 
January 30, 1954. 

F. B. W. LINNITT, 
Clerk of the Council. 
Town Hall, 

Anerley Road, 

S.E.20. 


January 15, 1954. 





1954 


SLE OF WIGHT COMBINED 
PROBATION AREA 


Appointment of Full-time Male Probation 
Officer 


APPLICATIONS are invited for the appoint- 
ment of a Full-time Male Probation Officer to 
be responsible for probation work in the above 
area. 

The appointment will be subject to the 
Probation Rules, 1949 to 1952, and the salary 
will be in accordance with the scale prescribed 
by such Rules. The Officer must provide a 
motor-car or motor cycle, for which an allow- 
ance will be paid according to the County 
Scale for the time being. 

The successful applicant will be required to 
pass a medical examination. 

Applications, stating age, present position, 
qualifications and experience, together with 
not more than two recent testimonials, must 
reach the undersigned not later than Saturday, 


January 23, 1954. 
J. G. FARDELL, 
Clerk of the Combined 
Probation Committee. 
Market Street, 
Ryde, | Isle of Wight. 
OUNTY COUNCIL OF THE WEST 
RIDING OF YORKSHIRE 


APPLICATIONS are invited for the appoint- 
ment of a male clerk in the department of the 
County Prosecuting Solicitor. Salary 
£470-£515. Shorrthand and typing essential 
Appointment subject to Superannuation Act, 
1937, as amended by the West Riding County 
Council (General Powers) Act, 1948, and to a 
medical examination. Applications, stating 
age and experience, and giving names and 
addresses of two referees, should be addressed 
to the County Prosecuting Solicitor, Bishop- 
garth, Wakefield, and lodged not later than 
January 23, 1954. 


County BOROUGH OF WALLASEY 





Assistant Solicitor 
APPLICATIONS are invited from Solicitors 
for the above appointment in Grade A.P.T. 
VIII (£760 x £25 (3)}—£835 per annum). 

Application forms, obtainable from the 
undersigned, should be delivered not later than 


January 30, 1954. 
A. G. HARRISON, 
Town Clerk 


[DEVON COMBINED PROBATION 
AREA 





Female Probation Officer 


APPLICATIONS for the appointment on 
April 1, 1954, of a Female Officer are invited 
from women preferably not over 30 years of 
age. Appointment and salary according to 
the Probation Rules, 1949/52. Travelling 
and subsistence allowances according to 
scales recommended by the Joint Negotiating 
Council for Probation Officers. The successful 
candidate will be required to pass a medical 
examination and to reside at and work from 
Exeter. 

Applications, with the names of two referees, 
to be received by February 13, 1954. 

H. G. GODSALL, 
Secretary. 

The Castle, 

Exeter. 
January 16, 1954. 
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NOTES of the WEEK 


A Bulletin for Justices 

The training of new magistrates is now being undertaken 
systematically, and we understand that many magistrates of some 
experience are also taking advantage of the opportunities afforded 
by lectures and discussions, and sometimes by correspondence 
courses. Another way in which magistrates are now receiving 
more assistance than formerly is the issue of periodical bulletins 
or circulars from their clerks. Many clerks are giving freely 
of their time and their knowledge in order to raise the standard 
of efficiency among magistrates. 

We receive from time to time copies of such bulletins, from 
which we are able to appreciate the value of this voluntary work 
of the clerks. We have just received the first issue of a bulletin 
prepared by Mr. W. Scott, clerk to the Middlesbrough justices. 
A course of instruction has been arranged by the magistrates’ 
courts committee, and the quarterly bulletin will aim at supple- 
menting the work of the course. Mr. Scott invites contributions, 
suggestions and criticism from magistrates, so that he may be 
able to produce the kind of periodical they wish to have. Besides 
drawing attention to recent legislation and decided cases, the 
bulletin gives the results of cases committed for trial and of 
appeals from the magistrates’ courts. As would be expected, 
the question of the retirement of the clerk with the justices is the 
subject of a note. 

Probably many magistrates have not yet had occasion to 
ascertain their powers to make attendance centre orders, since 
centres are not everywhere available. As it is intended to estab- 
lish a Middlesbrough attendance centre shortly, it is fitting that 
this bulletin should inform magistrates of their powers to make 
and to vary orders to attend at an attendance centre, and also 
should state generally the object and methods of the centres. 
The hope is expressed that the activities of the centre may serve 
to form an introduction to local youth organizations. 


The Justices’ Clerks’ Society 

Mr. Whiteside’s paper on the History of the Justices’ Clerks’ 
Society, to which we referred in our issue of October 10, is 
concluded in the current number of The Justices’ Clerk, in 
which that history is brought up to date. 

Curiously enough, there is no record of any particular notice 
being taken of the centenary of the Society, which occurred in 
1939, although the council held meetings in 1940 and 1941, in 
spite of the war. Steady progress was made, and the Society 
became more and more influential. In 1943, the Law Society 
agreed to introduce an optional paper on “Magisterial Law and 
Procedure ” into the syllabus for the Final Examination, and 
in 1950 there was established the Justices’ Clerks’ Society 
Prize of books to the value of £10 10s. to be awarded annually 
to the candidate recommended by the Law Society as having 
entered the best paper of the year in Magisterial Law at the 
Solicitors’ Final Examination. 


The Society has been constant in studying the progress of 
legislation and making suggestions, many of which have been 
adopted. When the Royal Commission on Justices of the Peace 
was appointed in 1946, Mr. A. F. Stapleton Cotton, then 
honorary secretary of the Society, was appointed a member. 
The report of the Royal Commission resulted in the passing 
of the Justices of the Peace Act, 1949. 


In 1952, Mr. J. P. Wilson, President, Mr. James Whiteside, 
immediate past President, and Mr. T. Anderson Davis, M.B.E., 
a member of the Society, were appointed by the Home Secre- 
tary to be members of the Departmental Committee, under the 
chairmanship of Lord Llewellin, which considered the Bill 
consolidating the law of summary jurisdiction, later enacted as 
the Magistrates’ Courts Act, 1952. Later in the year the same 
members were appointed to the Rule Committee, under the 
chairmanship of the Lord Chief Justice, established by the Lord 
Chancellor under s. 15 of the Justices of the Peace Act, 1949, 
This recognition of the contribution that can be made by 
justices’ clerks to the making of rules of procedure must be a 
source of satisfaction to all those working or practising in the 
magistrates’ courts. 

We endorse without reservation the concluding statement in 
Mr. Whiteside’s interesting paper: “* The growth in the juris- 
diction of lay magistrates in the last century is one of the most 
extraordinary phenomena in our legal system, brought about 
so gradually that its occurrence has almost been unnoticed. 
English law owes no small debt to the Justices’ Clerks’ 
Society.” 


Probation in Northern Ireland 


We are indebted to the Ministry of Home Affairs for Northern 
Ireland for sending us a copy of the senior probation officer’s 
report on the work of the Northern Ireland probation service 
in the year 1952. We are informed that during 1952 three 
additional full-time officers were appointed with a view to the 
eventual provision of a full-time probation service for the 
whole of Northern Ireland. 

In his report, Mr. C. A. Duke, senior probation officer, 
records an increase in the number of cases on probation, which 
he attributes to the freer use of probation by the courts rather 
than to an actual increase in crime, and he adds that it is signifi- 
cant that the largest increase has taken place in provincial 
areas where the service has been extended during the last three 
years. The number of probationers completing their probation 
satisfactorily is over 88 per cent. which, says Mr. Duke, com- 
pares very favourably with cross-channel figures and is an 
argument ia favour of probation as an efficient and economical 
method of combating delinquency. Increasing use of reports 
from probation officers is being made by the higher courts, 
which often postpone final adjudication in order that a 
“ behaviour report ” may be presented. 
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As in England, so also in Northern Ireland, it is recognized 
that reporting to a probation officer at his office has certain 
advantages over home visiting, though the latter is by no means 
without its value. Reporting at the office is an innovation in 
Belfast, and already it is felt that “ probationers are able to 
unburden themselves and discuss their plans, hopes and worries, 
and the officers obtain a more personal understanding and 
knowledge of the persons under their care, which was very hard 
to obtain when interviews were conducted in the presence of the 
probationer’s entire family. . . . However, contact with pro- 
bationers in their own homes continues to be the basis of the 
Probation Officer’s work. It is in the home, under normal 
surroundings, that the Probation Officer can study his charge 
and assess his reaction to society and his position in the family 
unit.” 


It seems clear that the Northern Ireland Government intends 
to develop a probation system and provide a staff of officers 
that will form as important a part of the penal system there as 
in this country. We note the following with interest : “ During 
the year three officers completed the Home Office Theoretical 
Course in London (lasting three and a half months) preceded 
by a month’s practical training in York, Bradford, and Wimble- 
don, respectively. The practical part of training is a new experi- 
ment in order to further the knowledge of Northern Ireland 
trainees, and it is very beneficial indeed, giving a first-hand 
experience of work in courts where the probation service has 
been long established.” 


Direction Indicators on Motor Vehicles 


The Ministry of Transport and Civil Aviation in a press 
notice, calls attention to the making of the Motor Vehicles 
(Construction and Use) (Amendment) Regulations, 1953, which 
came into force on January 1, 1954. From that date, three 
types of illuminated direction indicators will be permissible. 
This means, as the press notice points out, that drivers who 
have not driven abroad will be seeing direction indicators on 
many cars of types to which they have not been accustomed. 
The Ministry hopes that the widest publicity will be given to the 
new types of indicator, and that motorists will quickly realize 
when they see intermittent light whether white, red or amber, 
on one or other side of any motor vehicle, that it indicates 
the drivers intention to turn in that direction. Publicity, it is 
suggested, will help to avoid the accidents which might occur 
if road users were unaware of the new system. 


The same regulations also make a number of minor amend- 
ments including one which should be carefully noted by all 
motorists, since many of them have been doing what now 
becomes an offence against the permanent law which will no 
doubt be consistently enforced. This is the offence of parking 
at night on the offside of the road. 


Helping Old People 


What is being done for children in these days is well known to 
the general public, but some people are asking what is being done 
for old people, especially those who have small means and are 
not really able to look after themselves. Fortunately, much is 
being done, in pleasant contrast to the treatment of poor aged 
people not so very long ago. It is pleasant to hear, as one can 
sometimes, from old people with little or no money who speak 
gratefully in appreciation of the way they are being looked after, 
in sickness or in health, in some of the present day types of 
home. 

We have read with pleasure the account given in the Man- 
chester Guardian of what is being done in the Lancashire town of 
Nelson. Nelson must be regarded as having an exceptional 
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problem, for we read that of a population of 34,000 some 5,700 
men and women are more than sixty-five years old. Many 
young people left the town during years of depression. 


The town appointed its first welfare worker for old people as 
far back as 1941. Today it has six, three paid by the local 
authority, three from the Mayor’s Welfare Fund, made up of 
voluntary contributions. This co-operation between volunteers 
and officials has many times been proved to be both possible and 
desirable, and the fact that not all the money is public money is 
another recommendation. A complete record of known old 
people, with particulars about relatives and doctors, is kept at 
the town hall. With the help of the pension authorities, the 
record is kept up to date and each new old age pensioner is 
given information about this welfare service. 


Those old people who can look after themselves generally 
receive only occasional visits from the workers. If conditions 
deteriorate, visits naturally become more frequent, perhaps two 
or three a week. In some instances such services as shopping, 
collecting a pension, lighting a fire or turning a mattress are 
undertaken. For the chronic sick, besides home helps and the 
home nursing service, the county authority provides night 
attendants, as far as possible. 


“ The organizers,” says the Manchester Guardian, “* stress that 
the scheme is meant to supplement, not to supplant, the care of 
relatives. Where these have shuffled off their responsibilities 
they are traced and, it is said, more often than not respond to an 
appeal.” 

As to housing, it is pleasant to learn that for old people who 
can manage without much help there are three hundred old 
people’s bungalows let at 5s. 9d. a week. 

The claim that the local corporation “ has built up a welfare 
service which might serve as a model for many larger authorities 
and one or two of whose features it believes to be unique,” 
appears justified. Doubtless other authorities have good 
schemes of their own, and we, and the general public, are always 
interested to hear of them. 


Consensual Separation 


The decision of the Divisional Court in Kinnane v. Kinnane [1953] 
2 AILE.R. 1144; 117J.P. 552, has been reported, judging from the 
headnote, because it provides authority for the proposition 
that a court of summary jurisdiction may make an order for 
the maintenance of the wife, although the only finding is that 
there has been wilful neglect to provide maintenance for the 
children whom the husband is liable to maintain, but it may 
well be that the case is of equal importance for the guidance 
it gives to courts on the way they should approach the problem 
of determining whether there has been a consensual! separation 
and, if so, what were the terms on which the spouses parted. 
It will be recalled that in Baker v. Baker [1950] W.N. 29, it 
was laid down that where there was a consensual separation, 
unless the wife could show that her husband had accepted the 
liability, express or implied, to maintain her, she had no ground on 
on which she could apply for an order of maintenance; and in 
Stringer v. Stringer [1952] 1 All E.R. 373; 116 J.P. 102, it was held 
that proof of a consensual separation without any agreement by the 
parties regarding the maintenance of the wife was sufficient to 
rebut the common law presumption that a husband is liable to 
maintain his wife, and to that extent the onus is placed on the 
wife of proving the liability of her husband. In the case of 
Kinnane, the parties had separated and then come together 
again on the husband agreeing to pay the wife a fixed sum each 
week for housekeeping. Subsequently there was a quarrel and 
the husband left. The justices found that this leaving was not 
against the will of the wife, since she had stated that she had 
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not wanted him to return after the first separation, but had 
given him a chance, and at the hearing she said she was not 
then willing to have him back. On these facts, Lord Merriman, 
P., commented that in his view, the natural implication was 
that the wife had consented to the separation; if in fact she 
was a party to the separation only on the basis that the main- 
tenance continued. But in his view the separation was not 
consensual. He pointed out that although the wife had taken 
her husband back reluctantly she had resumed cohabitation, 
and was willing to continue the cohabitation as long as he 
supported her and the child. Lord Merriman continued : 
“* Supposing, at the moment when he announced his intention 
of walking out of the house, the wife said * Well, I don’t mind 
your going. I shall be thankful to see the last of you. But 
let us understand what this means. What are you suggesting 
about the future?” and the husband said ‘ Please understand 
that the moment I am outside the front door I wash my hands 
of you altogether. I have no further liability to support you 
or the child’. It is unnecessary to ask the rhetorical question : 
‘What would her answer to that have been?’ I decline to 
hold that she is to be taken to have consented to a parting on 
those terms ; of course she did not.” 


In this case the answer to the rhetorical question could have 
been in no doubt, in view of the previous arrangements between 
the parties, but it does not follow that in every case the answer 
will be as obvious ; nevertheless the task of determining whether 
a given separation has been on a consensual basis or not will 
frequently be much simplified if the court poses the questions 
which Lord Merriman asked in this case. 


General Medical Practitioners and the Health 
Services 

The British Medical Association has published a comprehen- 
sive report reviewing the conditions of general practice through- 
out the .country, which was the result of a survey by its 
assistant secretary. Most of the report is outside the scope of 
our columns, but it contains some observations which are of a 
wider interest and in particular to those who are concerned with 
the local health services. It seems that since the introduction of 
the National Health Service, surgery attendances have increased 
greatly but visiting lists have become smaller. Most practi- 
tioners are anxious to keep in as close touch as possible with the 
progress of their patients, even though the responsibility for the 
treatment has passed temporarily to a hospital. It is suggested 
that a smooth transference of responsibility is more likely 
when general practitioners are working with the hospital and 
where the liason with the hospital is good. On co-operation with 
the public health service, it is stated that only four per cent. of 
practitioners admit that the scope of their practice has benefited 
by changes in or increased co-operation by this service since the 
introduction of the scheme, but some mention the better arrange- 
ments made by the medical officer of health for obtaining home 
helps, entry to convalescent homes or invalid chairs. A few 
find their scope diminished through the treatment of children 
by school medical officers without the general practitioners being 
informed. Others say that mothers are encouraged by the public 
clinics to have their babies in hospital rather than at home. 
Forty per cent. of the general practitioners seem to have little or 
no contact with the service, and forty-one per cent. describe the 
relations as satisfactory. The best relations are found where the 
general practitioner is doing part-time work in a clinic. On the 
question of hospital admissions, about seventy per cent. of the 
doctors have reported that the “ normal” length of wait for 
admissions for non-urgent cases is six months or more. Long 
waiting for admission of the aged and infirm sick and of old 
people seems to be almost universal, and eighty per cent. of 
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practitioners complain of these difficulties. Some describe the 
position as desperate and frustrating. Many regret the dis- 
appearance of the relieving officer whom they found so helpful. 
There were some complaints of the unwillingness of young couples 
to care for their old folk and who are persuading themselves that 
the old people would be better looked after in hospital. Four out 


of every five practitioners are said to be daily grappling with this 
problemand are bearing a very large proportion of the burden of it. 


Annual Report of the Kent County Medical 
Officer 


The Ministry of Health asked each medical officer of health 
in preparing his annual report for 1952 to include a survey of the 
local health services provided under the National Health Service 
Acts since they commenced to operate in July, 1948. The 
reports thus made, including one by the medical officer of health 
for Kent, are therefore of special interest this year, and it will be 
interesting to see whether the comments made in his report are 
also made in other reports. For instance, he suggests that 
priority has wrongly been given to the curative hospital service 
with a neglect of the maxim—that prevention should first be 
considered, followed by care in the home and finally hospital 
care, which was contrary to the position when the major local 
authorities were responsible also for certain hospital services. 
On the question as to whether the division of responsibility for 
the National Health Service into three parts is satisfactory, the 
view is expressed that the single-purpose authority possesses no 
special or intrinsic virtue solely derived from the fact that it isa 
single purpose organization; and that in fact it could be argued 
from experience that the multi-purpose authority gains in its 
labours from the fact that it brings to bear on any one of its 
functions a wealth of knowledge and wide experience gained 
from the discharge of all its functions. 

Turning to the services provided by the county council as the 
local health authority, it is pointed out that in the ambulance 
service and the domestic help service there have been sharp 
increases in cost due not only to increases in wages, but also to 
the extent that these services have been needed to be expanded to 
meet the demands upon them. The expansion of the domestic 
help service is, in part, directly related to the shortage of in- 
stitutional accommodation and staff for the chronic sick, the 
bulk of whom are old people. One aspect of the local health 
services which caused some controversy in Kent was the extent 
to which day nurseries should be continued. The county 
council proposed originally to add nine nurseries to the twenty- 
six already established before the new service came into operation, 
but it soon became clear that the demand for day nursery places 
was arising from requests for admission of children of mothers 
who wished to go out to work to supplement the family income 
and that there was no evidence to show that additional day 
nursery services were essential to meet the needs of productive 
industry. Most of the existing nurseries were, accordingly, 
gradually closed and by May, 1952, only ten remained open. 
The charge which could be made to the mother for the accom- 
modation is no doubt a factor in the demands made on the 
service, as was shown when it was decided, under the new powers 
conferred by the National Health Service Act, 1952, to recover 
up to a maximum of 10s. a day instead of the 2s. which was 
previously chargable. Another matter of general interest 
which is mentioned in the report is the provision of a system of 
radiotelephony in connexion with the ambulance service at a 
cost of some £20,000, which has resulted in considerable 
economies as well as in greater efficiency. It was found possible 
in one area alone to make a reduction of staff equivalent to 
eight driver-attendants and a saving in the use of vehicles by 
one in five in a densely populated area. 
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In the section of the report dealing with residential services 
provided under the National Assistance Act, 1948, attention is 
drawn to the value of the joint user establishment, which plays a 
significant rdle in dealing with the border-line sick and the hope 
is expressed that, as time passes, this will become an essential 
and permanent feature of administration. We have expressed 
similar views previously in deprecating some of the demands 
which have been made for the discontinuation of this type of 
establishment which might result in administrative “ tidiness ” 
but not in efficiently providing for the care of those who other- 
wise may be suffering because they cannot obtain the type of 
residential care which they need. 


Residential Nurseries 

Residential nurseries are a feature of post-war development 
in the residential care of children, and since the passing of the 
Children Act, 1948, have been used for children in the care of the 
local authorities, by the children committees in counties and 
county boroughs. During the war, residential nurseries were 
necessary ancillaries to the evacuation scheme so as to provide 
accommodation for young children who could not be billetted. 
The nurseries were in large houses, which were adapted 
for the purpose ; many of them were retained afterwards, and 
others have been acquired. An adapted house often does 
not provide precisely the type of accommodation which the 
idealist thinks to be necessary, but it must be generally cheaper 
than a new building, and if suitable property can be obtained it is 
reasonable that it should be used, after necessary adaptations, 
even if it is a little short of the ideal. The point is, and parti- 
cularly in the view of those who have to pay the rates, “ can we 
afford the ideal in providing bu Idings for the various residential 
purposes of local authorities ?"" Many people would like to 
change their own place of residence into ideal homes. but either 
they cannot afford to do so, which is usually the position, or, if 
they have the capital money to spend, they are restricted as to 
the size of the house which they can build for themselves ‘or, 
if they have children, in the additional cost of providing an 
elaborate nursery for their own children. 
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We are led to make these observations by seeing a report of the 
opening of a new residential nursery by the Staffordshire County 
Council. We are not venturing to criticize the county council 
because we do not know the circumstances which may have 
made this building necessary, but clearly new buildings on these 
lines could not be contemplated by local authorities generally 
throughout the country, and we wonder whether even the rate- 
payers in Staffordshire would like the county council to develop 
other nurseries on similar lines. This newly built nursery 
accommodates thirty children—or possibly thirty-six—up to the 
age of five years. When providing a new building, it is of course 
right that regard should be given to the most suitable site from 
the point of view of the health and development of the children, 
but we do not think this consideration alone would justify the 
erection of a special building. It is nice, for instance, to be able 
to have the children’s rooms facing south, opening to a paved 
terrace, together with sand pits and a paddling pool although the 
children of many well-to-do parents and certainly most of the 
children of the ratepayers in Staffordshire as elsewhere have 
not these amenities. On another point it is right that resident 
staff should be properly housed, but is it really necessary that 
the matron of a small home for thirty children should have a “‘self- 
contained flat,”’ as is said to be provided in this home? We do not 
know whether she also has a “ self-contained” staff to look after 
her. The student nurses are said to have single rooms fitted as 
bedroom studies. We expect theirages range from the ageof about 
fifteen or upwards. Is this the kind of elaboration which will be 
the rule in providing accommodation for staff in future? If it 
is necessary for young girls in nurseries it would seem to be even 
more necessary for students in a teaching hospital, but is it 
necessary? What has the nursery cost? £46,832, and the 
furnishing and equipment another £6,200. We agree that 
when there must be a new building it is not worth cutting out 
some desirable features, even if they are not absolutely necessary, 
to save a few hundred pounds, but we expect, and hope, that local 
authorities generally will avoid spending such heavy sums of 
money on new buildings such as children’s nurseries. We have 
progressed a long way—and quite rightly—from the time when 
children were using part of the workhouse, but is there now a 
danger of going too far in the other direction ? 


THE DATE OF CONVICTION 


is No. 38 of the Rules which provides alternatives, i.e., “ is this 


There seems to be some difference in the practice of 
magistrates’ courts when stating in the various relevant 
documents the date on which an offender has been convicted. 

There is no such difficulty when the proceedings begin and 
end on the one day. On many occasions, however, a defendant 
either pleads or is found guilty on one day and is then remanded 
to a later date for the court to decide how he is to be dealt with. 
If he is remanded in custody the appropriate form of committal 
warrant is that given in form 30 of the Magistrates’ Courts 
(Forms) Rules, 1952. In the part of that form which is 
appropriate when the remand is ordered as provided in s. 14 (3) 
of the Magistrates’ Courts Act, 1952 (i.e. “ after convicting the 
accused and before sentencing him or otherwise dealing with 
him’”’) it is recited that the defendant has been convicted. 
It is thus set out in a warrant on which the defendant is detained 
that he has been convicted on the date that the warrant bears, 
and it follows from this that he cannot thereafter be again con- 
victed in respect of that same offence. 

It is when the defendant appears on remand and is sentenced 
that the first difference of practice arises. The appropriate form 


day [or was on the day of 19 ] convicted,” and it seems 
clear, we suggest, that in the case of the defendant who is sen- 
tenced on remand after having pleaded or been found guilty 
on an earlier day there is only one correct way to complete 
form 38, and that is to use the second alternative and to state 
the date of conviction as that on which he pleaded or was found 
guilty. If authority is needed for this we think it is made abun- 
dantly clear in the cases of R. v. Shendan [1936] 2 All E.R. 
883; 100 J.P. 319 and R. v. Grant [1936] 2 All E.R. 1156; 
100 J.P. 324, and is further supported by the wording of s. 14 (3) 
of the 1952 Act which we have quoted above. 


We understand, however, that this practice is not invariably 
followed, and when it is not the prison authorities concerned 
may have two warrants relating to the same prisoner and the 
same offence but stating two different dates as the date of conviction 
of the offence. Not unnaturally they feel obliged then to ask the 
court which of the two dates they are to accept as the correct one. 


It is true that the judgment of the court in the case is incom- 
plete without an adjudication of the sentence or other decision 
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of the court, and there is at least one old case on record of the 
quashing of a conviction because it was only convictus est 
without quod foris faciat. But this matter is, we think, 
beside the point on the issue we are considering. 


If we accept that the commitment warrant in form 38, to be 
correctly completed when “conviction”? and “ sentence” 
occur on two different dates, must show the earlier date as the 
date of conviction, it seems to follow irresistibly that if for any 
purpose (an appeal for example) a formal conviction has to be 
drawn up it must follow the form of the commitment warrant 
on which the offender is being detained. 


Here the appropriate form (No. 34) does not seem to be so 
appropriate because it assumes that conviction occurs and 
sentence is pronounced on the same day. In spite of the form, 
however, we think that the two dates must be stated. If this is 
not done we have the absurd result that the commitment 
warrant states one date as that on which the defendant was 
convicted and the formal record of the conviction states another. 


This is no mere academic point. On various occasions it is 
relevant to show the date on which a person was previously 
convicted in order to give a court jurisdiction to exercise certain 
powers when he is subsequently convicted of a like offence. 
Consider s. 5 of the Vagrancy Act, 1824. This defines an 
incorrigible rogue, inter alia, as “every person commiting any 
offence which shall subject him or her to be dealt with as a rogue 
and vagabond, such person having been at some former time 
adjudged so to be and duly convicted thereof.” By R. v. 
Johnson (1909) 73 J.P. 135, there must be evidence that he has 
been previously adjudged and convicted as a rogue and vagabond. 
The point of this case was that on a third conviction for begging 
a man was adjudged to be an incorrigible rogue, but on appeal 
it was successfully objected that as he was not, on the second such 
conviction, formally adjudged to be a rogue and vagabond the 
conviction as an incorrigible rogue could not stand. In R. v. 
Teesdale (1927) 91 J.P. 184, however, it was decided, distin- 
guishing the case from R. v. Johnson, supra, that for the purposes 
of s. 5 of the Act it is not necessary in the case of a second 
conviction as a rogue and vagabond to show that on the first 
such conviction there was a formal adjudication as a “* rogue and 
vagabond,” the court stating that it could not be argued that 
the first conviction was not a conviction as a rogue and vagabond 
merely because those words did not appear in the formal 
conviction. 

It would seem, therefore, that on the authority of the latter 
case if a suspected person, for example, pleads or is found guilty 
he becomes from that moment a person who has been adjudged 
to be a rogue and vagabond and duly convicted thereof. If he 
is remanded on bail and then, before sentence, commits a further 
similar offence is he liable in respect of that further offence to 
be adjudged an incorrible rogue even though he has not, before 
committing that second offence, been dealt with for the first 
offence ? 


In the case of a beggar, it seems to follow from R. v. Johnson, 
supra, that if he, in similar circumstances, having pleaded or been 
found guilty of a second such offence commits a third offence 
while on bail before sentence he cannot in any event be liable 
under s. 5 of the Act of 1824 unless at the time he pleads or is 
found guilty of the second offence the court formally adjudges 
him to be a rogue and vagabond. The only safe way of ensuring 
that this can be subsequently proved is for an entry of such 
adjudication to be made in the register (form 117) on the day of 
conviction when he is remanded for sentence. 


But such an entry on the day of conviction in the case of the 
beggar, or the fact of conviction as a rogue and vagabond in the 
suspected person case, does not conclude the matter, because 
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it has to be remembered that bys. 12 (1) of the Criminal Justice 
Act, 1948, a conviction which results in probation or conditional 
or absolute discharge is not for most purposes to be regarded as 
a previous conviction, subject to the proviso to that section. 
The entry in the register of convictions on the day of remand can 
never be sufficient proof, by itself, of a previous conviction for 
most purposes for which such proof is required. It is necessary 
to know how the case was dealt with before there is a previous 
conviction which can be treated as such for the purposes of an 
additional! penalty on a subsequent conviction. Is an adjudication 
of sentence on a day subsequent to the commission of the further 
offence sufficient to complete, as from the earlier day, the 
conviction which took place on that earlier day, so as to make 
applicable any greater penalties to which the offender is liable 
for an offence committed after a previous conviction? This is not 
an easy question to answer and we think that, failing a High Court 
decision, different courts may answer it in different ways. We 
prefer to leave it by saying that in our view either construction is 
possible, but we think there is no reason why a conviction on the 
earlier day should not be so completed by a later adjudication 
of sentence. The particular set of circumstances instanced above 
is perhaps unlikely to occur, but nevertheless we think that the 
principle must be the same whether the subsequent offence 
occurs before or after the adjudication of sentence. Either the 
previous conviction can, by virtue of an adjudication on a 
subsequent day, date back to the day on which the offence was 
found proved, or it cannot, and for this purpose the date on which 
any subsequent offence is committed must be irrelevant. 


In the rather unlikely circumstances outlined above the dating 
of the conviction from the earlier date would be against the 
interests of the defendant. In certain other cases, however, it 
could be in his favour. In the case of a conviction for drunken- 


ness occurring within twelve months after a previous such 
conviction the maximum penalty is increased. If the subsequent 
conviction occurs within twelve months after sentence for the 
previous offence but more than twelve months after the finding 
that the former offence was proved the offender is not liable to 
the greater penalty if the proper date of the previous conviction 
is the earlier one. 


We have dealt with these instances in some detail to 
emphasize our next point, which is the importance of recording 
accurately in court records the actual date of the conviction. 
Particularly is this so in the case of the court register (form 117), 
Unfortunately there is no column provided there for entering 
the date of conviction, and we can only suggest that it is essential, 
for the reasons given above, to record in the “ minute of 
adjudication * column on the day of sentence what was the date 
of conviction if that conviction took place on an earlier date. 
It must be remembered that by r. 56 of the Magistrates’ Courts 
Rules any document purporting to be an extract from the court 
register and to be certified by the clerk as a true extract is 
admissible in any legal proceedings as evidence of the proceedings 
of the court entered in the register. Such an extract is frequently 
used to prove, together with evidence of identification, that a 
person has been previously convicted, and to give a true record 
of the court proceedings it should certainly show the day on 
which conviction took place. 


ON PAPERS MARKED “ EXPEDITION WILL OBLIGE” 


Frantic pleas for expedition 
Tend to fall on deafened ears 
When it’s known the client has been 
Sleeping on the case for years. 
J.P.C. 
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THE CHANNEL ISLANDS 


Appropriate if sober satisfaction has been demonstrated in 
the London press, over the decision of the International Court of 
Justice at the Hague that the Ecrehous and Minquiers are part 
of the Queen’s Dominions, even though, in the nature of things, 
the issue (which has loomed very large in Jersey) must seem less 
important here. There are valuable rights of fishing in the 
waters round those islets but, at the present day, it is unlikely 
that French fishermen, who for centuries have shared the fishing 
with the men from Jersey, will be ousted. In that sense the case 
was academic. Nevertheless, it is a good thing that the respon- 
sible governments concerned agreed to have it settled once for 
all, by the International Court, since their doing so will be a 
precedent which can be called in aid when issues in the balance 
are of greater material weight, or more involved with the dangers 
of prestige. 

The accounts of the decision published in this country show, 
in one respect, how difficult it has become, in a world where most 
states are now republics, and all are commonly personified by 
their geographical name, to obtain accuracy of language in such 
an issue as the present. The B.B.C., in announcing the decision 
at the Hague, spoke of a finding by the International Court that 
sovereignty “ belonged to the United Kingdom”: an expres- 
sion used in all innocence but reminding those who heard it of a 
famous gaffe that caused an amused shudder to run through 
the Channel Islands and Whitehall alike at the time of the 
Queen’s visit, while she was still Princess, when a commentator 
told the listening public : “ Of course, the Channel Islands are 
under the Home Office.” Even the correspondent of The Times 
at the Hague, when reporting the decision on November 18, 
and its leader writer on the same day, fell into the trap of saying 
that the islets had been awarded to Britain, or Great Britain. 
This was a natural result of the habit of diplomacy of personify- 
ing states, “‘Great Britain” or “ Grande Bretagne” being the 
code name (so to speak) by which our country’s representative is 
called to the rostrum at an international conference, or assigned 
a position at the council table. That the above quoted form of 
award was erroneous will be elementary to the people of the 
Channel Islands, who, since they conquered England, have never 
been under sovereignty of the “* United Kingdom,” just as their 
island home is not part of Great Britain. It is true that when the 
newly conquered Kingdom was temporarily severed from the 
Conqueror’s ancestral duchy, Duke Robert was vanquished by 
King Henry, and success in this family quarrel made the Islands, 
in a sense by conquest, once and for all part of the dominions 
of the Crown, but this did not make them part of the realm of 
England, as they had for long been part of Normandy. It 
follows that the sovereignty which at the Hague Her Majesty's 
Attorney-General for England asserted as leading counsel for 
the Crown (with him, Her Majesty’s Procureur or Attorney- 
General for Jersey) was that of the Queen, who reigns in the 
Islands by a title anterior to that which she derives in England 
from its conquest by her ancestor in 1066, and far anterior to her 
parliamentary title in the United Kingdom. 


Behind this question about words, there lies the whole question 
of the status of the Channel Islands. Though many of the most 
familiar rules of English common law will be found existing in 
the Islands, as is natural, since these rules came into existence 
while the Kingdom and the mainland portion of the Duchy were 
united in one allegiance, that law as such does not apply, as it 
does (for example) in a colony. Moreover, property law, 
inheritance, and the rules of judicial procedure are all different, 
the Islands maintaining in these and other spheres the strongest 


traces of manorial customs as existing in a royal manor at the 
time of King John. Just as Magna Carta is conveniently taken 
as the first great step in English constitutional development, 
so the Islands are said to owe the recognizable beginnings of their 
present status to a different charter of the same King, and from 
that point of time have gone their separate way, parallel with and 
influenced necessarily by their all powerful partner, but never 
swallowed up or subjugated, and never even homologated com- 
pletely as between themselves. That the Islands decline to 
follow any single pattern is shown in many ways: minutiae of 
legal and constitutional forms differ, and even the vergée, the 
standard unit of land measurement, is different in Jersey and in 
the bailiwick of Guernsey—except in Sark, which after depopula- 
tion in the middle ages was recolonized from Jersey, and took 
the Jersey vergée into use. That the charter of John has 
disappeared, and that extant copies are regarded with, to say the 
least, extreme suspicion by the learned, does not greatly matter, 
since the essential outline of the story is so clear. 

The Islands comprise two bailiwicks, namely Jersey, to which 
the islets so long disputed have now been assigned, and Guernsey, 
which is the capital of a bailiwick comprising Sark, Alderney, 
Herm, and Jethou. The last two are wholly governed from 
Guernsey, and in recent years the Crown has transferred its 
proprietorial rights therein to the States of Guernsey, of which 
more below. Alderney and Sark are both self governing within 
the bailiwick : the States of Alderney and the Chief Pleas of 
Sark being subordinate legislatures, related to the States of 
Guernsey in a manner not dissimilar in function (though com- 
pletely different in origin) from the Northern Irish Parliament 
seen in relation to the Parliament at Westminster. 

While the States of Alderney are a legislative assembly 
modelled on the States of Guernsey, the Chief Pleas of Sark are 
a recognizable manorial court, though remodelled in 1951, 
exercising functions such as would have been exercised by a 
court baron and court leet in the middle ages. But while the 
States of Guernsey may legislate for Sark and Alderney, to which 
representation in the States of Guernsey is allotted when local 
matters are to be debated, the two local legislatures have the 
right of submitting projets de loi directly to the Queen for con- 
firmation, just as have the States of Guernsey or Jersey. In 
Alderney, for instance, a series of far reaching reforms in the 
constitution and in the law of property and succession was, after 
the German occupation and the liberation, framed not by Guern- 
sey, and not by the Government in London, but by the States 
of Alderney themselves, and in due course became the law by 
embodiment in Orders in Council. So also in Sark, the con- 
stitution is contained in an Order in Council of 1951, which 
originated in a projet de loi submitted by the Chief Pleas. 

Since the liberation, also, and a visit from an advisory panel 
of the Privy Council, the constitution of the States has been 
modernized in Guernsey and in Jersey, greater weight being 
given to the popularly elected element. Yet the fundamental 
features of the constitution do not seem to have been changed. 
Jersey and the bailiwick of Guernsey have each a Lieutenant 
Governor, who is commander of the local forces, and titular 
head of any British forces which may be in the Islands (since the 
war there have been none). The office of Governor, which had 
long been a sinecure and had become in the eighteenth and early 
nineteenth century a scandal, ceased to exist about a century 
ago. The Lieutenant Governor is also titular head of the civil 
government, and its channel for formal communication with Her 
Majesty’s Government in London. He has a place of honour at a 
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meeting of the States, if he chooses to attend, but he is there as 
the Queen’s representative and has no vote. (The same is true 
of Her Attorney-General : more accurately, Je Procureur de la 
Reine, who advises the States but is not a voting member). 


The Presidents of the States in Jersey and in Guernsey are the 
respective bailiffs, both appointed by the Crown; in Alderney, 
under the new constitution, there is a separate election, by the 
electorate as a whole, of the President, as well as of members of 
the States. Until that constitution came into force, the dual 
position was held virtute officii by the Judge of Alderney, 
appointed by the Crown, the last Judge having been Sir Ernest 
Hiley, well known formerly in English local government. The 
Court of Alderney now consists of jurats appointed by the 
Home Secretary (an unusual and indeed anomalous arrangement, 
adopted for reasons of convenience). The jurats choose their 
own chairman, and the Court is quite separate from the States. 
They hold office til! the age of seventy. In Sark the Chief 
Pleas comprises the Seigneur or a deputy, the Seneschal (ap- 
pointed by the Seigneur), the principal tenants, and elected 
members. Alderney has, by its new constitution, preserved 
another relic of old days: before every meeting of the States 
a People’s Meeting must be held, at which all electors can attend, 
and the billet d’état, or agenda, is explained. 

Each bailiff is also President of the Royal Court for his own 
bailiwick, that of Geurnsey having appellate jurisdiction in 
Alderney and Sark as well. Each of the Royal Courts comprises 
the bailiff, who is the sole judge of law, and the jurats, who are 
elected and hold office during good behaviour, so that they may 
roughly (if very roughly) be compared with Aldermen of the City 
of London. The Court so constituted sits in Guernsey without 
a jury ; in Jersey there is a jury in criminal cases. It has un- 
limited criminal and civil jurisdiction. (For executing the death 
penalty, in the rare cases when it has to be imposed, and for long 
terms of imprisonment, the Islands have an arrangement that 
an English prison shall be used). Appeal lies to Her Majesty in 
Council ; there is power to establish an Appeal Court for the 
Islands, consisting of the two bailiffs and an outside lawyer, 
intermediate between the two Royal Courts and the Privy 
Council, but this has not yet come into existence. 


When it is added that the bailiff is also working head of the 
day to day administration, which under his general guidance is 
largely carried out by committees of the States, it will be seen 
that he occupies a position of peculiar importance. It would be 
fantastic, probably, to see in his French title, bai/li, which is used 
in legal documents, an echo of mediaeval France, but his func- 
tions are not dissimilar from those of the baillis established by 
St. Louis, half-a-century after the Island charter of King John. 
In the English-speaking world, the bailiffs combination of 
judicial, legistative, and executive duties is, within his smaller 
area, paralleled by the Lord Chancellor alone. It should 
be noticed, to complete the judicial picture, that the Court 
of Alderney and Chief Pleas of Sark have each unlimited civil 
jurisdiction, subject to appeal to the Royal Court of Guernsey, 
but no more than a limited criminal jurisdiction, while each of the 
major islands has a magistrates’ court as well as a Royal Court. 
The legal profession is fused ; obviously the avocat and the 
solicitor could not be separate in so small a community, though 
in Jersey there is a separate body of écrivains. It is for the same 
reason a closely knit profession, small in number and of strong 
corporate sentiment, and it is notably learned, because the Royal 
Courts insist upon an English or Scottish professional qualifica- 
tion, and in addition a degree in law from a French University— 
an historic link exists between the Islands and the Universities of 
Caen and Rouen. How long this intellectual link will continue 
is a matter for speculation. Jersey French lingers in some parts 
of that Island, but is not much heard. In Guernsey English is 
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universal ; in Alderney there are a few older men who can speak 
their own type of French and profess to regret its disappearance 
from their States and Court, but that is all. In the formal pro- 
ceedings of the Royal Court and the States of the two larger 
Islands French phrases still occur, and seem even to predominate, 
but they are tending to be conscious archaisms, like the formula 
in our Parliament for Royal Assent to Bills, or the Latin and 
Norman French tags which still adorn procedure in the High 
Court. A knowledge of French is still necessary in understand- 
ing Island law, but legal enactments and other documents are 
now drawn in English. 

This is a practical necessity, since the Islands live chiefly by 
their trade with England—including tourist traffic. But in the 
substance of so much of their law as concerns themselves alone, 
the islanders are conservative. True, they have social services 
based on English statutes, giving largely reciprocal benefits with 
Great Britain, but they find no need, it seems, to imitate our law of 
real property or succession. Alderney, which was depopulated 
by mass evacuation in the war, and had all its boundary marks 
destroyed by the German forces, has since the liberation broken 
away to some extent from Guernsey law, coming nearer to 
English law with a land register and new rules of succession 
(changes about which the Guernsey bar has been unhappy), but 
there is no likelihood that the other Islands will follow this 
example. 

One or two instructive illustrations may suffice. As in 
England, ownership of land is termed freehold tenure; in 
practice, freeholds can be bought and sold as freely as with us, 
but in form the transfer to the purchaser requires congé from the 
Crown, much as the assignment of a lease requires the lessor’s 
consent ; this congé, i.e. the Crown’s assent, is given as of 
course by the Royal Court on payment of a sum in the nature 
of a fine—as we should use that word in the law of property. 
(This is one of the points where Alderney has innovated. By 
Order in Council, his late Majesty gave what may be termed a 
general congé for the sale of freeholds, giving the fine previously 
payable to him as overlord to the Island revenues). Freehold 
land can be devised, but a will of lands is separate and different 
in form from a will of personalty: what England has called 
dower and courtesy are still alive and of practical importance, 
by the names of Dower and franc veuvage ; even Alderney, in its 
post-liberation deviations from the law of the remainder of the 
bailiwick of Guernsey, could not abolish these firmly rooted 
rights. (It is, by the way, a curiosity of legal nomenclature that 
we speak, or spoke, of tenancy “ by the courtesy of England,” 
when the institution is of Norman origin—as indicated by the 
more expressive name of franc veuvage). In all the Islands, 
there survives also a right called retrait lignager, which means 
that, where a freeholder alienates his holding during life, his 
relatives, within certain degrees, have a right to buy it back ata 
slightly increased price, within a period laid down by law, with- 
out paying for improvements carried out by the purchaser during 
that period. The degrees who may do this, and the periods, 
vary as between the Islands, but the institution of retrait, created 
originally for much the same reasons as our own entail, has 
stubbornly withstood attempts by anglicized reformers to 
abolish it. After the war, it served to impede the acquisition of 
war-damaged or neglected properties at break-up prices by 
immigrants from England. In normal times, the worst that can 
be said of it is that the prudent purchaser will defer spending 
money on the property until the period of retrait has passed. The 
institution shows the deep attachment of the Islands to their 
own law and traditions. 

A question, which has been argued with much learning 
and occasional heat, is the applicability in the Islands of Acts of 
Parliament of the United Kingdom. It is rare for an Act passed 
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in London to be expressed to apply in the Channel Islands : 
where this happens it is usually because the Act gives effect to 
international obligations, which have been entered into by the 
Crown on behalf of all the British Isles. There has been, and 
strictly speaking there still is, doubt whether a statute of the 
United Kingdom Parliament has the force of law unless it has 
been formally registered by the appropriate Court as applying 
in the Island where so registered, or, in Guernsey, by the Royal 
Court on behalf of the whole bailiwick. If not, the result would 
be that Courts in the Channel Islands could not lawfully enforce 
it. English people, even English lawyers, with their habitual 
deference to Parliament, have sometimes been inclined to brush 
aside this doubt as if it were contumacious ; 11 Halsbury 143 
seems almost to treat it contemptuously in the sentence : “* The 
right of Parliament to legislate is paramount,” but he goes on to 
say that in certain cases the Queen will not be advised to direct 
registration of the Act, a passage which seems to admit that 
there is doubt about the position where a statute has not been 
registered. In practice, such doubts are minimized by registering 
at the earliest practicable moment a statute expressed to apply to 
the Islands though (here again) there is a moot point of con- 
stitutional law, whether the insular Government or Royal Court 
is bound to cause it to be registered, as a preliminary to enforce- 
ment by the Courts and insular officers, unless expressly directed 
to do so by the King or Queen in Council. It may perhaps be 
suggested that the dilemma arises partly from the prevalence in 
nineteenth century England of a certain political philosophy. 
On the one hand the omnipotence of Parliament has become an 
article of faith ; on the other hand there is the doctrine of no 
taxation, and no governmental control, without representation. 
The Islands are not constituents of Parliament, nor are they 
conquered territory like the early colonies, so how can West- 
minster legislate for them, upon the doctrines of 1689? On the 
other hand, the heirs of 1689, having acquired a habit of speaking 
as if nothing can be done except by parliamentary machinery, 
have grown to think that that machinery is applicable and 
omnipotent throughout the Realm. 


This dilemma goes to the root of the rule of law, but if (in 
specific relation to the Islands) an English constitutional lawyer 
may venture an opinion on so delicate a matter, this is that the 
position is reasonably clear, when looked at through the eye of 
principle, and that the doubts originate in the laxity of modern 
language. 

In the United Kingdom, everyone has got into the way of 
referring to an Act of Parliament as something which the House 
of Lords and the House of Commons have enacted (especially 
in modern times the House of Commons), but this is not historic- 
ally or even constitutionally true ; the untruth leaps to the eye 
of anyone picking up an Act of Parliament, and reading the 
formula which follows its long title. It is then seen to be 
enacted by the Queen, by and with the advice and consent of the 
Lords and Commons, in this present Parliament assembled. 
(The word “ present” is significant ; Parliament does not exist 
as a continuous organ). Even today, and even in Great Britain, 
there are alternative modes of making laws which the Queen may 
follow, especially an enactment by Her Majesty in Council, and 
the description, now inveterate, of a statute as an “ Act of 
Parliament * could more accurately have been parallel to this, 
namely, “ Act in Parliament.” So far as the law in this country 
is concerned, the Order in Council which is typical is nowadays 
one supported by parliamentary authority, but this was not 
always so, and there are still Prerogative Orders in Council to 
be found printed for information, although they are not “ statu- 
tory instruments,” in the volumes of statutory rules and orders 
and statutory instruments. 
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Now, the law making authority in Jersey, Guernsey, Alderney, 
and Sark (each of which has a legislative body of its own) is the 
King or Queen, as were William I, Robert Duke of Normandy, 
his son, and Henry I, Duke of Normandy as well as King of 
England, in their time, and at the present day an Order in Council 
is the established form of legislation. Although Prerogative 
Orders are made from time to time, the regular mode of inception 
of legislation is a projet de loi of the legislative body of the 
particular Island. Each local legislature has also a power to 
make ordonnances, which do not require Her Majesty’s assent ; 
the law about these is not uniform throughout the Islands, 
depending partly upon Orders in Council and partly upon judicial 
decision. It is, fortunately, not necessary to discuss ordon- 
nances in the present context. (How much better, by the way, is 
projet de loi as a descriptive term than our English “ Bill,”’ which 
serves equally as the name for anything from a legislative proposal 
to a Bill in Chancery or a tradesman’s account). The projet 
when duly passed by the States, in Jersey, Guernsey, or Alderney, 
and in Sark by the Chief Pleas, is forwarded to the Privy Council 
Office and, after examination on Her Majesty’s behalf, may 
receive the Royal Assent by being emboded in an Order in 
Council. This is then sent back to the Island from which it 
originated, to be registered as a Loi and enforced by the insular 
Courts : if the project came from Sark or Alderney, it goes also 
to Guernsey to be registered. 


This process makes it very plain that the Queen is the legisla- 
tive authority, as successor of the Dukes of Normandy—who 
were not much inclined to trouble their heads about Parlia- 
ments, or even about the formalities of Councils. 


But she is not obliged to speak in the form of an Order in 
Council, when legislating for the Islands, any more than she is 
bound to legislate only when a projet has been laid before her. 
Just as she may legislate by and with the advice of the Council, 
either on receiving a projet or in right of her Prerogative, so she 
may legislate by and with the advice of Parliament, and strictly 
(it may be) her subjects in the Islands are not entitled to go 
behind the outward intimation of her will and pleasure, or to 
inquire whether her Council or her Parliament is the body of 
advisers on whom she has relied on a particular occasion. 
Fortunately, in modern times, neither the insular Government 
nor her Government in London have desired to bring issues of 
this nicety into the open, and a formula has been evolved (for 
use when thought expedient) which directs that an Act of 
Parliament applying to the Islands shall be registered in order 
that her subjects may be made aware of it. A spirit of com- 
promise and good sense on both sides of the intervening Channel 
has ensured that the Islands derived the maximum benefit from 
their connexion with the Crown, whilst officers of the Crown in 
London paid due regard to insular susceptibilities, and academic 
conflicts about the constitution were kept out of sight. May it 
be that here, as in the settlement after four centuries of the 
international dispute with which this article began, there exists 
an example and a moral for the wider diplomatic world ? 


LINES WRITTEN IN A LIBRARY 
Why, oh why, my pretty maiden 
Sit you there a-reading Rayden ? 

And what problem grave and weighty 
Sends you looking into Latey ? 

You should not be time a-spending 
On books which lack a happy ending. 
If you would marry me—why then 
You’d not require such books again. 
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WEEKLY 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Sellers and Barry, JJ.) 
R. vy. BRIGHTON LICENSING JUSTICES. Ex parte JARVIS 
December 18, 1953 

Licensing — Occasional licence — Application by holder of on-licence 
with regard to premises in respect of which off-licence held—Special 
licence for Christmas week — Customs and Excise Act, 1952 
(15 and 16 Geo. 6 and 1 Eliz. 2), s. 151, c. 52. 

APPLICATION for order of certiorari. 

One Paul Duthieu held an off-licence in respect of premises 
known as 64, London Road, Brighton, the permitted hours during 
which he could sell intoxicating liquor from those premises being 
10.30 a.m. to 2.30 p.m. and 6 p.m. to 10.30 p.m. He also held a full 
on-licence for the Bear Inn, Taunton, and he applied to the Brighton 
licensing justices for an occasional licence to sell liquor at his Brighton 
off-licence premises from 2.30 p.m. to 6 p.m. on December 22, 23 


LAW AND PENALTIES 
OTHER 


A NOVEL LICENSING APPLICATION 

On December 11 last, application was made to the Brighton justices 
by AB, the holder of a full on-licence in respect of premises in 
Taunton, Somerset, for the grant of an occasional licence in respect 
of premises at Brighton enjoying a full off-licence, the licensee being 
the said AB. The application was for permission to sell between 
2. 30 p.m. and 6 p.m. on December 19 and December 21-24 inclusive 

‘on the occasion of Christmas week for the convenience and accom- 
modation of the public.” The permitted hours in force at Brighton at 
the time were 10.30 a.m. to 2.30 p.m. and 6 p.m. to 10.30 p.m., with 
an extension to 11.30 p.m. on December 24. 

The solicitor instructed on behalf of AB said that if the application 
was granted it would benefit afternoon shoppers and relieve tremendous 
strain on the applicant’s staff. The solicitor offered an undertaking 
that no on-sales should take place at the premises and that there should 
be no sales at all after 7 p.m. The applicant then gave evidence in 
support of the application, and stated that a similar consent had been 
granted to him by the Horsham justices. 

The justices after deliberation granted the application and 
endorsed on the consent a note of the undertakings given by the appli- 
cant (a) that the premises should be closed for all sales to the public 
at 7 p.m. and (5) that there should be no consumption on the premises. 

CD, the holder of a justices’ licence in Brighton and a member of 
the local Protection Society, applied to the Divisional Court on 
December 15 for leave to move the Court on December 18 for an 
order of certiorari. The case is briefly reported, supra, but since it con- 
cerns such a novel point, it is dealt with at somewhat greater length in 
this feature. The grounds upon which certiorari was sought were : 

(a) That the justices had no power to grant the consent in 
respect of (i) the occasion, (ii) the period, or (iii) the premises for which 
the same was given, 

(5) That the applicant did not state in his application for the said 
consent the occasion or any occasion for which an occasional licence 
was required by him. 

(c) That the justices gave the said consent subject to conditions 
which they had no power to impose, and 

(d) That in granting the said consent the justices exceeded their 
jurisdiction. 

On December 18, counsel were heard by the Divisional Court, and in 
the course of argument, Lord Goddard, C.J., expressed surprise 
that the holding of an on-licence at Taunton should enable a person to 
apply for the grant of “ an off-licence extension” at Brighton. “It 
could never have been intended that such a thing should take place”’, 
said the Lord Chief Justice. Mr. Justice Sellers commented that the 
justices had not given an occasional licence, but had made a new 
type of licence and the Lord Chief Justice further commented later that 
the application for an occasional licence in such circumstances was 
“ almost impudent.” 

The Lord Chief Justice, in giving the judgment of the Court, said 
that the justices had granted AB a full licence on the condition 
that he used it only for an off-licence. They had thus granted a 
licence which they had no power to grant and if such a thing was 
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and 24, 1953. The justices granted the licence on the applicant’s 
undertaking that the premises would be closed at 7 p.m. and that 
there should be no consumption of intoxicating liquor on the premises. 
John Jarvis, a licensed victualler of Brighton, obtained leave to apply 
for an order of certiorari to quash the grant on the ground that the 
justices had no jurisdiction to make it. 

Held, that there was no power to turn an off-licence into an on- 
licence in the manner in which the justices had sought to do or to 
grant an on-licence so restricted that it was to have the effect of an 
off-licence ; the licence which the justices had purported to grant 
was not a licence at all; certiorari must, therefore, issue. 

Counsel : J. G. S. Hobson for the applicant for certiorari ; Harold 
Brown for Mr. Duthieu. 

Solicitors : Godden, Holme & Co., for Edwin Boxall & Kempe, 
Brighton ; Bi-th, Dutton, Wright & Bennett, for Graham Hooper & 


Betteridge, Brighton. 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


IN MAGISTERIAL AND 
COURTS 


permitted it would be a very obvious way of getting round the Licensing 
Acts. It was a matter of surprise that the justices had entertained the 
application at all. 

The motion for certiorari was granted, and CD was awarded costs. 


COMMENT 

The application of AB was certainly ingenious, and it is a matter 
of regret to the writer that he has up to the present only seen news- 
paper reports of the judgment, for although the decision of the Brighton 
justices was clearly open to criticism upon the ground that they 
had exercised their discretion unwisely, it is a little difficult to see where 
the Divisional Court faulted them in law. 

It is a universal practice in licensing to extract from applicants 
undertakings, where considered desirable, which will have the effect of 
diminishing the value of the grant made. For example, an application 
for an off-licence may be granted subject to the applicant undertaking 
that he will sell in sealed vessels only, or in quantities of not less than 
six bottles at a time. 

In dealing with applications for on-licences, the licensing justices 
are, of course, on stronger ground, for s. 6 (2) of the Licensing Act, 
1953, empowers them to attach to all new on-licences (save those for 
wine or sweets alone) such conditions as they think proper in the 
interests of the public. The most unusual condition imposed within 
the writer’s knowledge was where licensing justices granted a full on- 
licence to the holder of a wine on-licence subject to a condition that 
there should be no sale of beer ! The applicant wanted to sell wines 
and spirits on the premises, and the only way in which to grant his 
request was in this cumbrous manner. 

In the case reported above, counsel criticized the justices saying 
that they had granted an “ occasional off-licence—a hybrid unknown 
to the law.” It is true that the combined result of the grant and the 
limiting undertakings, was to create the same effect as would have been 
achieved by an application for an occasional off-licence—if such an 
application could have been made, but it might surely be thought that 
the grant of a full on-licence without permission to sell beer was 
equally a hybrid unknown to the law and yet, clearly, there is no other 
way in which a person desiring to sell spirits, but not beer, on the 
premises may have his wish granted. 

Lord Goddard pointed out, during the course of argument, one of 
the chief disadvantages attaching to the grant of an occasional licence 
subject to undertakings given by the applicant, when he stressed that 
if the applicant had chosen to disregard his undertaking and sell for 
consumption on the premises, the licensing justices would have had no 
remedy. This disadvantage does not apply, of course, in the case of 
undertakings given upon the grant of a new on or off-licence because, 
in the event of a breach of the undertaking, the justices would have 
their remedy when the applicant applied for the renewal of his licence 
at the Brewster Sessions following the breach. 

It is curious that within the space of a few months there should be 
two interesting decisions of the Divisional Court in regard to the grant 
of occasional licences. It will be recalled that in Brown v. Drew 
(1953) 117 J.P. 435, the Divisional Court considered a Case Stated by 
the Cornwall justices. In that case a Court granted the licensee of a 
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Looe hotel an occasional licence between the hours of 8 p.m. and 
11 p.m. on February 14, 1953, in respect of another Looe hotel on the 
occasion of a Valentine Night Ball. The applicant’s licence was a 
full on-licence, as was the licence held by the proprietor of the second 
hotel, but the latter’s licence was subject to conditions restricting the 
sale and consumption of intoxicating liquor to residents and to other 
persons taking meals at the hotel. Up to the time of this case it had 
been widely believed that occasional licences could only be granted in 
respect of premises not holding a justices’ licence, and the reason for this 
belief was the fact that s. 64 of the Licensing (Consolidation) Act, 
1910, provided that the place in which intoxicating liquor is sold in 
pursuance of an occasional licence shall be deemed to be licensed 
premises it was argued that if they were deemed to be licensed 
premises they could not in fact be premises actually enjoying a justices’ 
licence. 

The Divisional Court, while implying that they thought that the 
justices hearing the application had perhaps exercised their discretion 
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unwisely, had no difficulty in deciding that an occasional licence could 
be granted in respect of premises already licensed. 

The writer learns that the application granted by the Horsham 
justices referred to above, was followed a few days later by four 
similar applications, but upon the justices being informed of the then 
pending hearing in the Divisional Court, the chairman announced 
the refusal of the justices to grant the applications, and expressed 
regret that as a result of their earlier decision one off-licence holder in 
the town would benefit to the exclusion of others. 

It is to be noted in passing that the Divisional Court moved in this 
case with great rapidity, although Mr. Justice Hilbery, before whom the 
Ex parte application was made on December 15, said that the Court 
could give no guarantee that the application would be heard before the 
Christmas vacation. 

(The writer is very greatly indebted to Mr. J. Gwynne Thomas, clerk 


to the Brighton justices, for information in regard to this case.) 
R.L.H. 


ADDITIONS TO COMMISSIONS 


BERKS COUNTY 
Edward Henry Langley, 36, Market Place, Wokingham. 
John Baptist Roberyson, Peacock Farm, Bracknell. 
Leslie Alfred Wiles, The Old House, Stanford-in-the-Vale, 
Faringdon. 


CARMARTHEN COUNTY 
Mrs. Phyllis Mary Bowen, Laugharne Castle, Laugharne 
David Charles Davies, Cwmcoed-ifor, Llansawel, Liandilo 
David Morgan Davies, Avalon, Drefach, Llanelly. 
Trevor Anthony Davies, Gwynfryn, 40, Trinity Road, Llanelly. 
James Lawrence Tardrew Evans, Hendre, Box, Lianelly. 
Mrs. Margaret Winifred Evans, 21, Spowart Avenue, Llanelly 
Thomas Einion Evans, Glasallt Isaf, Llangadock. 
Evan Davies Harries, Maesyronnen, Farmers, Llanwrda. 
Thomas Ellis Jones Davies, Erwion, Nantgaredig, Carmarthen 
Thomas John Jones, Arryn, Picton Place, Carmarthen. 
William David Jones, 5, Ferrar Street, Carmarthen 
Edward Lewis, 106, Elkington Road, Burry Port. 
Haydn Lewis, 63, Tirydail Lane, Ammanford. 
William Lewis, B.E.M., 1, Llanmiloe Estate, Pendine, Carmarthen. 
Arthur John Lloyd, 164, Felinfoel Road, Lianelly. 
Trevor Rhys Morris, Spring Gardens, Llansaint, Kidwelly. 
William Joshua Phillips, Frowen, Login, Whitland. 
Lionel Francis Rees, 42, College Street, Ammanford. 
Thomas John Winston Richards, Cilcoll Farm, Llandebie. 
Mrs. Myfanwy Thomas, The Square, Gorslas, Llanelly. 
Captain Herbert Reginald Henry Vaughan, O.B.E., R.N 


DENBIGH COUNTY 

David Cyril Evans, Saint Beris, Llanferres, Mold. 

Mrs. Alice Henrietta Jones, Penyfed, Ty Nant, Corwen. 

John Owen Jones, The Hand, Llanrwst. 

Mrs. Priscilla Scarlett Dougias-Jones, Rhosynwst, Glyndyfrdwy, 
nr. Corwen. 

Robert Jones, Minffordd, Llanrwst. 

Watkin Lloyd, Plas Newydd, Llanfairtalhaiarn, Abergele. 

Mrs. Kathleen Marguerite Sylvia Manners, Tandderwen, Abergele. 

William David Owen, Ty Newydd, Llangwm, Corwen 

Emyr Pierce Roberts, Manhyfryd, Maerdy, Corwen. 

The Hon. William Herbert Mervyn Roberts, Bryn Aber, Abergele. 

Duncan Robertson, Liantysilio Hall, Llangollen 

Mrs. Marsia Gwynedd Rhys Simpson, Maes-y-Coed, Glynceiriog, 
Wrexham 

David Maldwyn Williams, Bryn Clwyd, Prion, Denbigh. 

Charles Watkin Williams, Yew Tree Cottage, Vroncysyllte, 
Wrexham. 


DEWSBURY BOROUGH 
Harry Ashby, 18, Travis-Lacey Terrace, Dewsbury. 
Fred Fox, 13, Cedar Road, Chickenley, Dewsbury 
Mrs. Elsie Markham, 18, Greenwood Street, Savile Town, Dewsbury. 
Norman Rigg, 10, Valley Road, Thornhill, Dewsbury. ; 
Michael Norman Shaw, Duxbury Hall, Liversedge, Yorks. 
Mrs. Joyce Mary Smith, Hill Head House, Dewsbury. 
Roland Watkin Wheeldon, 81, Station Lane, Dewsbury. 


HEREFORD COUNTY 
John Charles Dundas Harington, Whitbourne Court (Moat End), 
Whitbourne, nr. Worcester. 


ISLE OF WIGHT 

: —y Diana Mary Cameron Bellville, The White House, Bembridge, 
O.W. 

Mrs. Elsie Gertrude Cave, 39, Osborne Road, Ryde, I.0.W. 

Mrs. Ivy Dora Cooper, 16, College Road, Newport, [.0.W. 

Miss June Mary Damant, Curtle Mead, Baring Road, Cowes, I.O.W. 

Richard Herbert Simcock, Mount House, George Street, Ryde, 
L.O.W. 


NORFOLK COUNTY 
Brigadier William Greenwood Carr, D.S.O., Ditchingham Hall, 
nr. Bungay, Suffolk. 
William George Clark, 8, Loddon Road, Ditchingham, nr. Bungay, 
Suffolk. 
Joseph Roberts Ware, The Manor, Bridgham, Norfolk. 


SCARBOROUGH BOROUGH 
Peter Boyes, 28a, Stepney Grove, Scarborough. 
Rodney Freer Chapman, The Rowans, 

Scarborough. 

Sidney Morgan Cossins, 31, North Marine Road, Scarborough. 
Robert William Gray, 1, Castle Terrace, Scarborough. 
Mrs. Ida Hardcastle, 4, Esplanade, Scarborough. 
William Edward Hopwood, 126, Stepney Road, Scarborough. 
Mrs. Josephine Griffith, 47, Peasholm Drive, Scarborough. 
Mrs. Mary Frances Kennedy, 1, Stepney Rise, Scarborough. 


Westover Road, 


SURREY COUNTY 

Mrs. Amy Beloe, The Hill House, Queens Road, Richmond, Surrey. 

John Cooper, 11, Langley Avenue, Surbiton. 

Kenneth Alan Scott Horne, 73, Frederick Road, Cheam, Surrey. 

Fred Hughes, 6, Dawson Road, Byfleet. 

Charles Malcolm Johnstone, Homefield, 
Warlingham. 

Mrs. Joyce Evelyn Lloyd, Friars Way Cottage, Tilford, Surrey. 

Rhys Gerran Lloyd, C.B.E., Bracondale, Claremont Lane, Esher. 

George Alfred Norman Lowndes, 168, Kingston Road, Merton 
Park, S.W.19. 

James Douglas Maiklem, Guiles Hill Farm, Ripley. 

Lieut.-Col. Percival Roberts, 24, Fulford Road, West Ewell, Epsom. 

Gilbert Joseph Thomas, 85, Nightingale Road, Carshalton, Surrey. 


Homefield Road, 


WINCHESTER CITY 
Lionel Gordon Manning, 20, The Square, Winchester. 
Harold Walter Smith, 74, Hatherley Road, Winchester. 
Mrs. Barbara Dorothy Mary Carpenter Turner, 10, The Close, 
Winchester. 


TO A CERTAIN LAWYER 
When he wanted to get to sleep 
He counted black sheep— 

And before he ceased 
He had them fleeced. 
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REVIEWS 


The British Year Book of International Law, 1952. Issued under the 
auspices of the Royal Institute of International Affairs. London : 
Geoffrey Cumberlege, Oxford University Press, Amen House, 
Warwick Square, E.C.4. Price 65s. net. 

Under the able editorship of Professor H. Lauterpacht and a dis- 
tinguished editorial committee, The British Year Book of International 
Law, now in its twenty-ninth year of issue, continues to command 
the attention and interest of everyone who is alive to the importance 
of a fascinating branch of the law. 

This volume contains a dozen authoritative articles dealing with a 
variety of topics, together with a number of notes, English cases, and 
reviews of books. 

The difficult question of foreign divorces as affecting proceedings 
in English courts is subjected to careful and exhaustive examination 
by Mr. J. H. C. Morris in an article entitled “ The Recognition of 
American Divorces in England.”’ The matter is not a simple question 
of domicile, and it is further complicated by the fact that different 
States in the Union have different divorce laws and it is to be noted 
that it is possible for husband and wife to have different domiciles. 
At the same time, having regard to the comity of nations, it would be a 
mistake to be too ready to refuse to recognize a foreign divorce. The 
law of the country in which divorce took place, as well as that of this 
country, may have to be considered in the light of all the facts, and 
conflicts of laws settled. A decree of divorce. the author points out, 
is in some respects analogous to a judgment in rem. While it is true 
that in some States at all events the law of divorce, or its administration, 
is highly unsatisfactory, it would be unjust to make sweeping state- 
ments in condemnation of it. Mr. Morris finds his way through a 
labyrinth of cases including some English decisions as familiar as 
Papadopoulos v. Papadopoulos (1930) 94 J.P. 39 and Bragg v. Bragg 
{1925] P. 20, and arrives at some definite conclusions and guiding 
principles. 

Another article of present-day importance is one by Mr. L. B. 
Schapiro on “ Repatriation of Deserters,” drawing the distinction 
between a prisoner who is captured by force of arms and one who 
surrenders because of some ideological principle and who may be of 
service to his former enemies. Mr. Schapiro concludes that to re- 
patriate prisoners who have surrendered as the result of an appeal 
founded on some ideology, against their will, would be both an act of 
bad faith and an act of inhumanity, and one which customary inter- 
national law does not require of a belligerent. 


Everybody’s Book on Wills and Intestacies. By Robert S. W. Pollard. 
London : Charles Skilton, Ltd. Price 3s. 6d. 
This is a useful little book. We have reviewed other larger works by 
Mr. Pollard, which in their own fields have no doubt proved useful, anc 
he is an adept at presenting information clearly. Here, he has supplied 


the ordinary testator and his executors with information upon pretty 
well everything that is needed. The book contains a handy form for 
drawing up a home-made will, while prudently advising the reader 
against the besetting sin of the lay testator, which is the use of technical 
terms that he does not understand. The book also contains useful 
information on subjects slightly outside its title, such as a list of crema- 
toria, and specimen cremation fees. There is also a table of death 
duties. It can be recommended to those for whom it is intended. 


Twentieth Edition. Sixth 


Chitty’s Treatise on the Law of Contracts. 
London : Sweet & 


Cumulative Supplement. By Barry Chedlow. 
Maxwell, Ltd. Price 6s. net. 

Clerk & Lindsell on the Law of Torts. 
tive Supplement. By Conrad Dehn. 
Ltd. Price 6s. net. 

These cumulative supplements bring the standard textbooks to which 
they relate up to date, as at August 31, 1953. Each of the main works 
is available, with the supplement, at £4 net, and each of them is by now 
well established, as among the dozen or so textbooks to which the 
practitioner will turn as a matter of course on common law subjects. 
Each supplement is adapted for fitting into the pocket in the book cover 
of the main work. It gives the cases with their ordinary references, 
and also references to the main work, and then deals with the latter 
page by page. Those who use the two main works (and this means 
most practising lawyers) will, one hopes, not fail to get the supplements. 


Your Legal Adviser. By a Solicitor. London : 
Price 10s. 6d. net. 

The reader is assured in a foreword by Mr. A. H. G. Craske, one of 
the metropolitan magistrates, that the writer of this book is a solicitor, 
who has remained anonymous for reasons of professional etiquette. 
We do not, therefore, wish to make anything of the point that the 
intending buyer of the book does not know what is the qualification 
on which he is invited to rely, for various statements of law, given 
without reference to judical authority. In a small compass, the book 
attempts to cover pretty well everything which the ordinary man may 
wish to know about the law—dquite an appreciable proportion of its 
space being given to the Courts and proceedings therein, and the time 
in which legal proceedings must be brought. We have tested the book 
at various points, and found it perhaps as accurate aS its scope and 
compass will allow, but it is almost bound to be misleading, through 
trying to say too much, too briefly. The responsibility for repair of a 
dwelling-house is one illustration ; others occur in relation to statutory 
tenants, and in relation to payment of wages during sickness. Still, 
the book will have its uses, even although, from the lawyer’s point of 
view, it is a weakness that (in general) statutes are not quoted, nor are 
the judicial decisions which would show how the conclusions expressed 
have been reached. 


Tenth Edition. Sixth Cumula- 
London : Sweet & Maxwell, 


Augustine Press. 


MISCELLANEOUS INFORMATION 


MEAT AND OFFAL UNFIT FOR HUMAN 


CONSUMPTION 

The Ministry of Food has issued to local authorities a circular 
M.F. 21/53 dated December 2 notifying them of the revised arrange- 
ments for the disposal by the Ministry of meat and offal which are 
unfit for human consumption. The object is to lessen any danger to 
the public health. Certain additional restrictions are imposed upon 
buyers as to the subsequent sale or disposal of such meat and offal. 
The circular reminds buyers of the provisions of s. 9 of the Food and 
Drugs Act, 1938, and of the Diseases of Animals (Boiling of Animals 
Foodstuffs) Order, 1947. 


DISPOSAL OF 


ROAD ACCIDENTS—OCTOBER AND NOVEMBER, 1953 


Casualties on the roads of Great Britain during November totalled 
18,048, compared with 16,161 in November, 1952—an increase of 
twelve per cent. The total includes 447 killed, compared with 407 ; 
4,780 seriously injured, compared with 4,149; and 12,821 slightly 
injured, compared with 11,605. The figures are provisional and 
subject, therefore, to minor corrections. 

The final figures for October give a total of 18,819 casualties. 


HANDICAPPED PUPILS (CERTIFICATE) REGULATIONS 


The Minister of Education has made the Handicapped Pupils 
(Certificate) Regulations, 1953 (S.I. 1805), dated December 8, which 
came into force on December 16. 

These Regulations replace the Handicapped Pupils (Certificate) 
Regulations, 1945 (S.R. & O. 1945 1302). The only change is to 
bring the list of categories recited in the prescribed form of certificate 
into line with the changes introduced by reg. 14 of the School Health 
Service and Handicapped Pupils Regulations, 1953 (S.1. 1953 1156). 


ASSOCIATION OF METROPOLITAN TOWN CLERKS 


The sixth annual dinner of the London Deputy Town Clerks, as 
Associate Members of the above Association, was held on Friday, 
December 4, 1953, at Lord’s Tavern, St. Marylebone, under the 
chairmanship of Mr. W. E. Lisle Bentham, Deputy Town Clerk of 
Lewisham. There was a record attendance of members and their 
guests, who included Mr. David Jenkins, O.B.E., Town Clerk of 
Woolwich and Hon. Secretary and Treasurer of the Association, 
and Mr. Frank Howarth, LL.B., Town Clerk of Widnes, and the 
first and only honorary member of the Associate Section. 
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PERSONALIA 


APPOINTMENTS 

Mr. Charles Edgar Cullis has been appointed by the Lord Chan- 
cellor a Taxing Master of the Supreme Court. 

Mr. Walter Ronald Wilks, M.A., deputy town clerk of Oldbury, 
Worcs., will succeed Mr. Francis H. W. Buxton as town clerk of New- 
port, Isle of Wight. Mr. Buxton, who has resigned for reasons of 
health, had Mr. Wilks in his office as a temporary assistant solicitor in 
1949, after Mr. Wilks had had a tour of duty at Bridgwater. 

Mr. A. F. Martin, assistant solicitor to Fulwood U.D.C., has been 
appointed deputy clerk to Frimley and Camberley urban district. 

Mr. Fred Dearden has been appointed a probation officer for the 
Lancashire No. 4 combined probation area, covering Blackburn, 
Darwen, Accrington, Church and Clitheroe. 


RETIREMENTS 
Mr. Justice Croom-Johnson, who is seventy-four, has resigned his 
office as a Judge of the High Court owing to ill-health. Sir Reginald 
Powell Croom-Johnson was admitted a solicitor in 1901, called to the 
Bar by the Inner Temple in 1907 and took silk twenty years later ; 


HOUSES IN 


he was raised to the Bench in 1938. He has been a Recorder of Bath 
and a member of Parliament, and is an authority on income tax. 

Mr. H. J. Cannan, chief clerk to the Thames magistrates’ courts, 
has retired after forty-six years’ public service. He took up his duties 
at Stepney in 1919, after twelve years’ service in Government 
departments. 

Miss G. M. Dean has retired after nearly twenty-five years as a 
Blackburn borough magistrate. Miss Dean was created a Commander 
of the Order of the British Empire in 1938. 


OBITUARY 

Mr. Thomas Belk, who retired last spring after fifty-two years as 
clerk to the Middlesbrough justices, has died in his eighty-seventh year. 
Mr. Belk succeeded his father in the clerkship, and their combined 
service was eighty-four years. 

Mr. Harold Hamilton Broadmead, a deputy lieutenant and former 
high sheriff of Somerset, has died at the age of sixty-four. He was 
called to the Bar in 1912. 


CHANCERY 


By W. E. LISLE BENTHAM 


In an article published in 1950 at 114 J.P.N. 368, it was stated 
that the requisitioning of housing accommodation was likely to 
continue so long as there was any acute shortage of houses. 
Since then there has been a considerable improvement in the 
housing situation so far as the construction of new houses is 
concerned, but unfortunately this has been counter-balanced 
to some extent by the loss of much valuable accommodation 
owing to deterioration in the condition of many pre-war houses, 
due to the inability of owners to meet the treble increase in the 
cost of repairs since 1939 out of controlled rents which, mean- 
while, have remained more or less static. This situation, which 
has been an acknowledged fact for some time, is now to be tackled 
on the lines of the Government White Paper issued in November 
last entitled ““Houses—The Next Step” (Cmd. 8996) by provisions 
contained in the present Housing Repairs and Rents Bill enabling 
the landlord of a house still in a good general state of repair, who is 
able to show that he has recently spent on it a prescribed amount 
during a fixed period, to claim a repairs increase as an addition 
to the rent equal to twice the statutory deduction, but subject 
to the limit that the rent shall not be raised more than twice the 
existing gross value of the house for rating purposes. 


The proposed repairs increase will, however, apply only to 
what is stated to be the great mass of essentially sound houses 
and, to qualify for such increase, the landlord will be required 
to do much more than make the house “ fit for human habita- 
tion” ; he will be expected to put it in good repair as regards 
both structure and decoration. Houses which cannot be made 
fit at reasonable expense will have to be either demolished, or 
patched up by the local authority with the aid of Exchequer 
grant pending demolition, and the slum clearance programme as 
regards these properties is to be expedited. 

In the meantime, although the issue by the Minister of ad hoc 
delegations for the requisitioning of housing accommodation 
under Ministry of Health Circular No. 106 of 1948 has now 
virtually ceased, and in spite of the declared policy of the Govern- 
ment encouraging local authorities to de-requisition houses at the 
earliest possible date, the second interim report of the working 
party to which reference was made at 117 J.P.N. 733 shows that 
there are still no less than 76,549 families housed in requisitioned 
premises. Many of these houses have been held under 
requisition at least since 1940, and therefore it is not surprising 
that certain of their owners are becoming increasingly concerned 


about the return to them of what, after all, are their own proper- 
ties. Consequently, there is a growing tendency for owners to 
dispute the validity of the original requisition. So far, apart 
from the earlier decisions referred to in the penultimate para- 
graph of an article entitled “The Englishman’s Home” at 
115 J.P.N. 470, there appears to have been only one such case 
reported, namely, Acton Corporation vy. Morris and Another 
[1953] 2 All E.R. 932, which also turned upon a defect in pro- 
cedure. In that case the authority of the Minister to requisition 
a house, contained in Ministry of Health Circular No. 1949, 
as extended by Circular No. 2082, was limited to a period of one 
month from the date of taking possession, and the necessary 
application to the senior regional officer of the Ministry for an 
extension of such period had not been made. Accordingly, 
although the Minister had duly confirmed the original taking of 
possession, it was held that that was merely confirmation of a 
requisition for one month, the period of which had never been 
extended. The Court of Appeal therefore reversed the decision 
of the county court judge, who had made a possession order in 
favour of the local authority. 

Now, there may be many other similar cases in which housing 
accommodation has been requisitioned under the early Ministry 
circulars and where some condition of the delegation has not been 
complied with, particularly because much wholesale requisitioning 
took place during the first years of the War and before the impor- 
tance of the circulars, as being a form of sub-delegated legislation, 
was appreciated and their terms first brought to light by the case 
of Blackpool Corporation v. Locker [1948] 1 All E.R. 85. In the 
recent Acton case, however, although the requisition was dated 
June 22, 1945, no attempt was apparently made by the then 
owner of the premises to challenge its validity. It was not until 
1952, when the defendant Morris purchased the property and 
himself went into occupation of the ground floor flat thereof, 
which had previously been de-requisitioned, that he sought to 
instal a tenant, the defendant Smith, in the still requisitioned 
first floor flat, and to exclude occupation thereof by the local 
authority’s own nominee by putting a new lock on the door of the 
house. It was in those circumstances that the plaintiff corpora- 
tion brought its action for possession of such upper flat, which 
ultimately failed, and it may not therefore have been open to it 
to take a point which may conceivably be available to other 
requisitioning authorities who find themselves faced with a 
similar situation. That point may be briefly stated as follows. 





CXVIII 


Upon the exercise of its delegated powers under Defence 
Reg. 51, the requisitioning authority is required by the circulars to 
serve a copy of the requisition notice in the prescribed form upon 
the owner of the premises, or at least to take appropriate steps to 
bring the requisitioning to his notice. Thereafter, the owner is 
entitled, under the provisions of ss. 1 and 2 (1) (a) of the Com- 
pensation (Defence) Act, 1939, to claim a compensation rental 
for the use of his property, payable during the whole period of 
the requisition. In all cases where the owner has done so and is 
receiving such compensation accordingly, it is submitted that he is 
estopped in pais from denying the validity of the requisition, and 
the more so if he has been guilty of /Jaches in making his challenge. 
If that be not so (and this point has yet to be tested in the courts), 
it is at least arguable that the requisition must be treated as 
being good for the period up to the date of its being successfully 
challenged, and that the owner has no claim upon the authority 
in respect of that period, for which he has already received 
compensation, other than his claim for the cost of making good 
any damage to the property under s. 2 (1) (6) of the Act. 


It is not reported whether the defendant owner in the Acton 
case had claimed and received compensation. Presumably not, 
since it seems that the action was brought almost at once after 
he had become the owner of the house. The former owner may 
well have done so, however, but evidently this point regarding 
estoppel was either overlooked or else considered inapplicable 
in a case where a purchasing owner raises an immediate objection 
to the requisition. Nevertheless, if the original owner would be 
estopped, it may well be the case that such estoppel, going as it 
does to the root of the issue of validity, is binding upon any 
subsequent purchaser, in the same way that the assignee of a 
lessor’s interest is estopped from denying anything which the 
lessor himself is estopped from denying (see 13 Halsbury (2nd 
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edn.), p. 505, para. 572), and a fortiori if he purchased with 
notice of the requisition, for in that event he would surely be put 
upon his inquiry as to whether the former owner had been in 
receipt of the statutory compensation rental. 

Difficulties have arisen in many cases where the property 
requisitioned is leasehold and the lease falls in during the period 
of requisition. The leaseholder, upon being served by the free- 
holder with a schedule of dilapidations, sometimes passes it to 
the requisitioning authority and erroneously assumes that, since 
the property is for the time being under its control, the authority 
will undertake the necessary repairs. There is, however, no 
privity of contract between the lessee and the authority, as is well 
illustrated by the case of Smiley v. Townshend [1950] 1 All 
E.R. 530. In the first place, the requisitioning authority is not 
bound to carry out any repairs at all during the requisitioning 
period, although, being also a housing authority, it will ordinarily 
do so for the benefit of its own licensees whom it permits to 
occupy the premises. Secondly, it may well be that the property 
was in a bad condition at the time it was requisitioned and that 
the lessee is therefore already in breach of his covenant to repair, 
a factor which, as Denning, L.J., pointed out, would lower the 
amount of the compensation rental payable to the lessor at the 
expiration of the lease, and also the amount to be paid to him for 
damage at the end of the requisitioning. On the other hand, the 
authority may itself have done the necessary repairs and indeed 
have even carried out considerable improvements to the property, 
in which event the lessee as well as the lessor stands to reap the 
benefit on termination of the lease in the same way as they would 
have gained from work done by a sub-tenant. 

Accordingly, in point of law, the lessee, and any assignee of 
his, although he has no right of access to the property while it is 
under requisition, remains responsible for seeing that it is kept 
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in a good state of repair right up to the end of the lease, despite 
the requisition, subject to the qualification introduced by s. 1 (1) 
of the Landlord and Tenant (Requisitioned Land) Act, 1944, 
under which he is not liable for damage occurring during the 
period of requisition. It follows that, as between the lessee 


and the lessor, the diminution in value of the reversion within 
the meaning of s. 18 (1) of the Landlord and Tenant Act, 1927, 
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must be assessed by reference to its value, not at the time of 
termination of the requisition, but at the expiration of the lease. 
If the requisition is then still extant, the requisitioning authority 
is not concerned with such assessment, which is a matter entirely 
between the lessor and the lessee, as also is the question of what 
allowance is to be made for any unrepaired war damage which 
may have been suffered by the premises. 


CARNIVAL OF ANIMALS 


Bread and circuses proverbially go together; having been 
stuffed, during the holiday period, with an abundance of the one, 
we are now being offered a surfeit of the other. All over the 
country, before delighted audiences, elephants are riding 
bicycles, horses are jumping through hoops, lions and tigers are 
performing kittenish antics with wooden balls, and chimpanzees 
are sitting down to tea. Exactly why this kind of spectacle 
should appeal to the multitude is a puzzling question. On the 
few occasions, in extreme youth, when we were taken to the 
circus we were afflicted with a sense of acute embarrassment ; 
analyzing that emotion today, we think it arose not only from a 
dislike of the indignities to which these creatures of a different 
species were being subjected by acting, under compulsion, against 
their nature, but also from an uncomfortable feeling that the 
human audience was participating in their degradation and 
morally placing itself, instead of the animals, in the ring. Call 
it over-sensitive, if you will ; to us it seems but a short step from 
performing animals to the exhibitions of dwarfs, Siamese twins 
and deformed specimens of humanity which disgraced more 
brutal ages. Dr. Johnson, it may be remembered, expressed an 
analogous objection to the innovation of putting a woman in the 
pulpit : 

“ Sir, a woman’s preaching is like a dog’s walking on his hinder 
legs. It is not done well; but you are surprised to find it done 
at all.” 
It is quite easy, without slavishly following the great man in all 
his prejudices, to understand exactly what he means. 


Unfortunately (as we think) the persons who share these views 
are in a minority. Law and public opinion have not yet 
attained such a stage of civilization as to accord to the animal 
kingdom the rights of non-exploitation which (at any rate in 
principle) are claimed for the humblest members of the human 
race. All kinds of arguments are advanced on the opposite side, 
including the absurd and unprovable postulate that the animal 
called Man is the only one endowed with an immortal soul, and 
that all the rest have been placed in the world for the express 
purpose of serving and providing food, clothing and entertainment 
for that lord and master of creation. This is no more than a 
rationalization—a feeble attempt to justify, @ posteriori, a great 
deal of human cruelty or insensitiveness to suffering inflicted by 
the strong upon the weak—the common misuse of power. It is 
not so very long since similar arguments were employed, by 
many who ought to have known better, to justify the odious 
institution of slavery and the inhuman treatment of aboriginal 
tribes 


For these considerations, unpopular as they may be, we desire 
to express our sympathy with the Performing and Captive 
Animals Defence League, whose director has recently made 
courageous efforts in the Courts to put down such performances, 
and to prevent their being televised by the B.B.C. The learned 
Judges were careful to point out that the proceedings failed solely 
on the technical ground that no unlawful act had been shown 
to have been committed. The fact is that the statutes for the 
protection of animals—particularly wild animals—and the 


penalties for cruelty, are woefully inadequate. It is, or should 
be, revolting to the conscience of a civilized nation that, while 
the sanctions imposed by the law againt violation of the rights 
of private property are extraordinarily severe, instances of dis- 
gusting cruelty to helpless animals and birds are frequently 
punished by a small fine, or considered adequately dealt with by 
a term of probation. Humanitarian measures for reform are 
invariably met by concerted opposition from all kinds of quarters, 
and specious counter-arguments are brought forward, which lay 
bare only the uncomfortable consciences of those who advance 
them. It is a sad but undeniably true fact that we are most 
intolerant towards those whom we have most cruelly wronged. 


We have made some slow progress, in one direction, in the 
two hundred years since William Hogarth so terribly indicted 
the prevailing attitude in his prints representing The Four Stages 
of Cruelty, and wrote in the Introduction : 

“The prints were engraved with the hope of, in some degree, 
correcting that barbarous treatment of animals, the very sight of 
which renders the streets of our metropolis so distressing to every 
feeling mind. If they have had this effect, and checked the progress 
of cruelty, | am more proud of having been the author than I should 
be of having painted Raffaele’s cartoons.” 

On the practice of scientific experiments on animals, the last 
word under the existing law was spoken by the House of Lords 
in National Anti-Vivisection Society v. Commissioners of Inland 
Revenue [1947] 2 All E.R. 217, Lord Porter dissentiente. Any 
further reform on this subject will have to come from the Legis- 
lature in an age less inured than ours to the sufferings of our 
fellow-creatures. The doctrine that the end justifies the means 
is a dangerous one, and is supposed to have been generally 
discredited in the conduct of national and international affairs. 
Yet it is still blatantly put forward in defence of that modern 
torture-chamber—the biologist’s laboratory. The logical con- 
clusion will be clear to anybody who reads H. G. Wells’s savage 
satire The Island of Dr. Moreau—as dreadful a picture as any 
painted by Dean Swift. 

Fortunately there is a lighter side even to this painful subject. 
The World Health Organization, meeting at Copenhagen, has 
found “* good supporting evidence ” for the theory that psycho- 
logical conflict is a root-cause of inebriety. Sixteen cats were 
first taught to overcome difficulties in getting at their food. 
They were then “* made neurotic” by being frightened at meal- 
times, and subsequently “ treated” by being offered a choice 
between pure milk and milk dosed with alcohol. Ten of the 
sixteen began to prefer the latter beverage, and eight of them 
soon learned to select the cocktail-glass in which it was placed 
before sampling the milk in any other container. When the 
cats had recovered from their neurosis, they returned of their 
own accord to plain milk. 


We wonder what Hogarth would have thought of these Four 
Stages. Our special correspondent, who has interviewed one 
of the patients in the final stage of convalescence, has elicited the 
terse comment that the remedy is worse than the disease. 

A.L.P. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Adoption— Polish adopter—Effect of adoption on infant's nationality. 

I should be obliged if you would be good enough to express your 
opinion on the following point : 

A Polish subject has been resident in this country since the termina- 
tion of hostilities, and although he has expressed a wish to become a 
naturalized British subject has so far taken no active steps in this 
direction. He has recently married an English woman and together 
they have expressed the desire to adopt a child of the wife’s deceased 
sister; in other words the female applicant is the aunt of the child. 
The mother of the child died in childbirth and the husband and father 
thereof is raising no objection to the proposed adoption, subject to 
the following point : If an order is made for the Polish national and 
his English wife to adopt this child, is there any possibility of such 
child losing its status of a British national, either by reason of the 
adoption order or the possibility of the male adopter returning to 
Poland or being deported, without having obtained the status of a 
British subject ? 

I regret troubling you in this matter, but as the point has been raised 
by the actual father of the child and his consent depends upon the 
answer to this problem, perhaps you will give the matter your kind 
attention. TRANSPAD. 

Answer. 

Adoption by a British subject may in certain circumstances confer 
British nationality (Adoption Act, 1950, s. 16), but there is nothing 
in the Act which has the effect of depriving a British infant of his 
nationality on his adoption. If the Pole is resident and domiciled here 
and an order is made the child will still be British. We cannot say 
what the Polish law may be, and it is possible that if the infant were 
taken to Poland he might suffer a change of nationality according to 
Polish law. It might be well to take the opinion of a Polish lawyer on 
this point. 


2.—Landlord and Tenant—Sub-letting of council house—Sub-tenant 
applies to tribunal. 

A council house was sub-let by the tenant in breach of the council’s 
conditions of tenancy, which provide that there shall be no sub-letting 
or taking in of lodgers without the council’ $ previous consent. On an 
application to the rent tribunal under s. 2 (1) of the 1946 Act by the 
sub-tenants, the rent payable by the sub-tenants was reduced and in 
addition they were granted three months’ security of tenure against a 
notice to quit by the tenant, under s. 5 of the 1946 Act. The town clerk 
before the hearing made representations to the clerk of the tribunal 
under s. 2 (2) of the 1946 Act and under the Furnished Houses (Rent 
Control) Regulations, 1946, to the effect that the house was a council 
house, the tenant had sub-let without their permission and contrary 
to the terms of tenancy, and that the council may decide to institute 
proceedings for possession against the tenant of the house. 

Your opinion is asked on the following points : 

(a) Would the council be able to obtain vacant possession by 
instituting proceedings under the Small Tenements Recovery Act, 
1838, against the tenant before expiry of the three months protection 
given to the sub-tenants by the tribunal ? 

(5) If the reply to (a) is in the negative, what would be the council’s 
position if the sub-tenants obtained a further three months protection 
from the tribunal against a notice to quit given by the tenant at the 
expiry of the original three months ? 

(c) Generally as to the council’s position as landlords when there 
has been an unauthorized sub-letting, protected by reference to the 
rent tribunal, by the sub-tenants under the 1946 Act ? P.A.B.C. 

Answer. 

(a) Yes, in our opinion. What the query calls (erroneously) 
three months’ security granted by the tribunal is a statutory pro- 
vision operating, unless the tribunal cut it down, on the lessor’s notice 
to quit. It does not give the sub-tenant a statutory tenancy, and when 
his lessor’s tenancy is determined the sub-tenant’s interest ends with it. 

(5) This does not arise. 

(c) See (a) above. 


3.—Licensing— Registered club—Desire to move club into other 
premises for a special occasion—Whether permissible—Whether 
“* permitted hours’ provisions apply. 
Licensing—C/ub—Hire of rooms for special occasion—Supplying 
except in permitted hours. 
A club intend to hire temporary premises for a special occasion, 
which is a “ Ladies Evening.” 
These temporary premises are apart from the club premises but are 
from time to time used by various individual organizations for social 


functions at which intoxicating liquor is sold on the premises through 
the medium of an “ ocasional ” licence obtained by the organizers of 
the function from the local licensing justices. 

The club is registered, and has been for many years, with the clerk 
to the licensing justices for the purpose of the sale of intoxicants on 
the club premises, to club members, during certain permitted hours. 
The club are desirous of supplying at this function in this temporary 
accommodation, intoxicants to the members and their guests. Can 
this be done without any licence or special permit from the licensing 
justices? Furthermore may the supply of intoxicants be carried on 
outside the normal permitted hours of the club ? 

It is intended to close the normal club premises on the day that the 
temporary premises are hired. NOXFEM. 

Answer. 

We have answered other questions similar to this 
at p. 78; 96 at p. 354; 97 at p. 661 ; 100 at p. 397. 

On the authority of Humphrey v. Rudgay (1915) 79 J.P. 93, there 
seems to be nothing to prevent the movement of the registered club 
from its registered address to other premises on a single occasion ; and 
on the authority of Watson v. Culley (1926) 90 J.P. 119, the law as to 
permitted hours seems not to apply in such a case. In neither of the 
two cases mentioned was there obtained any licence or special! permit 
from the licensing justices. 


see our vols. 93 


4.—Limitation— Water rate—Recovery. 

I referto P.P. 16 at 117 J.P.N. 536. While agreeing with your answer 
so far as concerns a private water undertaking, would you also agree 
that where the undertakers are the rating authority and there is an 
enactment empowering them to collect water charges together with 
general rates and in the same manner as general rates, there would be 
no limitation of time for recovery ? The case of Gill v. Mellor (1924) 
87 J.P. 190, is quoted in 20 Halsbury’s Statutes, Second Edition, 39, 
as authority for there being no limit of time for recovery of rates, but 
on reference to the full report I observe that while a representation 
to this effect was made by counsel for the appellant, the point does not 
seem to have been judicialiy decided. Does s. 2 (1) (d) of the Limita- 
tion Act, 1939, have any bearing on the limitation of time for recovery 
of general rates? If so, presumably this will also limit the recovery 
of water charges by a local authority where there is an enactment 
empowering them to recover water charges in the same manner as 
general rates. It may seem extraordinary for an authority to allow 
rates to be in arrear for more than six years but a drainage authority 
in my district is desirous of recovering drainage rates (which are 
recovered in the same way as general rates) for a number of years in 
excess of that period. CUNQUE. 

Answer. 

It can be taken as settled that for recovery of general rates, as of the 
old poor rate, there was until 1939 no limit of time: see East Dean 
Overseers v. Everett (1861) 3 E. & E. 574; R. v. Blenkinsop (1892) 
56 J.P. 246, as well as Gill v. Mellor, supra. Whether s. 2 (1) (d) of the 
Act of 1939 applies depends on whether the proceedings for recovering 
rates are an “ action,” and in China v. Harrow Urban District Council, 
[1953] 2 All E.R. 1296, the Divisional Court gave an affirmative 
answer. The benefit of having no limit apart from the Act of 1939 
will, in our opinion, extend to water charges where there is an enact- 
ment authorizing collection with and in the same manner as the general 
rate. See also 117 J.P.N. 712. 


5.—Local Government Procedure—Admission of press—Meaning of 
term “* newspaper.” 

I should be glad if you could inform me what is the precise legai 
definition of a newspaper. I should be grateful for your views on this 
point having regard to the Local Authorities (Admission of the Press 
to Meetings) Act, 1908, s. 1. EpIBIM. 

Answer. 

The term “ newspaper” does not lend itself to precise definition. 
The Newspaper Libel and Registration Act, 1881, defines it for pur- 
poses of that Act, and s. 13 of the Post Office Act, 1953, for postal 
purposes. The latter (or an earlier posta! definition) has been applied 
by reference in other Acts. In the Act of 1908, where the word occurs 
as part of a definition of the still looser term “ the press,”’ and in s. 57 
of the Magistrates’ Courts Act, 1952, where practically the same enact- 
ment occurs in slightly different form, the term is in our opinion used 
in a popular sense, and its meaning must be determined (in case of 
dispute) by the appropriate court as a question of fact. We do not 
find it easy to see how a dispute can arise. 





48 JUSTICE OF THE PEACE AND LOCAI 


6.—Lunacy—Person brought before justice under s. 14, Lunacy Act, 


1890— Powers of justice—Evidence. 

A duly authorized officer of the local health authority notifies a 
justice under s. 14 of the Lunacy Act, 1890, and the justice orders that 
the person concerned should be brought before him. When the person 
is so brought there is no medical evidence available either from a 
medical officer in person or by a medical certificate or report. In these 
circumstances what courses are open to the justice and in particular 
has the justice power to make an order under s. 21 without medical 
evidence of any kind but merely on the strength of interrogating and 
examining the person so brought ? S. LUNATIC. 

Answer. 

A justice cannot make a summary reception order under s. 16 unless 
he has called in a medical practitioner, himself examined the person, 
and made such inquiries as he thinks fit. Only after this has been 
done and the doctor has signed the appropriate certificate can an 
order under s. 16 be made. We do not think an order can be made 
under s. 21 unless these conditions have been fulfilled, since s. 21 begins 
with the words : “ In any case where a summary reception order might 
be made.” This group of sections does not put upon the health 
authority or its officer (successor to the relieving officer and the 
overseer) the duty of producing medical evidence ;_ s. 16 says that the 
justice shall call in a medical practitioner. 


7.—Road Traffic Acts—Dangerous or careless driving—Prosecution 
intend to call evidence of driving at a distance from final incident— 
Form of notice of intended prosecution and of information. 

In the 1953 edition of Stone, note m at the head of p. 2066, it is 
stated “ Evidence of the manner of driving three miles away may be 
given, the weight to be given to it being a matter for the justices ” 
and the cases of R. v. Burdon [1927] 20 Cr. & App. R. 80 and Hallett v. 
Warren (1929) 93 J.P. 225 are quoted as authorities for this statement. 

The difficulty which I see is this, the case of Burdon apparently 
related to charges of “* causing bodily harm by the wanton driving of 
the motor-car ” and “ being drunk in charge of a motor-car on the 
highway.” There are no details of the precise wording of the charges. 
Evidence appears to have been given of the manner in which the car was 
driven some three miles away from the scene of the accident. But the 
difficulty which I see here, in using this case as the authority for the 
proposition as stated in Stone, is that the charges do not appear to have 
been charges of driving but appear to have been concerned solely with 
(a) the defendant’s condition and (+) the defendant’s responsibility 
for a particular accident, namely, the one which caused the bodily harm. 
Turning to the later case, in which R. v. Burdon was not referred to, it 
seems clear that the evidence of antecedent driving was admitted on the 
basis that the matter before the justices was the defendant driving 
‘on a certain highway (unnamed) in the parish of Withicombe ” and, 
that being so, all events in that parish connected with that driving 
could properly be investigated by the justices. 

Since these two cases were decided, the Road Traffic Act, 1930, has 
come into force and s. 21 provides for the service of a notice of intended 
prosecution which must specify, inter alia, “ the time and place where 
the offence is alleged to have been committed.” Particularly in urban 
areas it quite often happens, particularly in charges of driving under the 
influence of drink, that there may be evidence of a series of incidents 
in various different roads or even in different petty sessional divisions. 
Presumably the evidence which is given on the summons (and the 
wording of the summons itself) must be related to the particulars which 
are given in the notice of intended prosecution. 

The point upon which I should be glad to have advice is whether 
the notice and the summons can be worded as relating only to “a 
certain highway at X ” or whether they must be related to “ a certain 
highway called Y Road, X " and whether the notice and the summons 
could relate to “ certain highways known as A, B and C Roads, X” 
without risk of a defence that there was duplicity here. In regard to 
the last of these three possibilities, of course, I am assuming that 
evidence of antecedent driving may only be given if it relates to and 
occurred in the particular road specified in the notice of intended 
prosecution, and also in the summons. Perhaps you would let me 
have your views on this last point and generally in regard to the matter, 
dealing also with the question which arises when the antecedent 
driving happens, to make things more difficult, in a different petty 
sessional division JOHNIAN. 
Answer. 

On the authority of Hallett v. Warren, supra, we think that there 
would be no duplicity in alleging dangerous (or careless) driving on 
more than one road. The information and the summons should be in 
such form as to make clear to the defendant the extent and the nature 
of the prosecution's allegation, although mere variance between it and 
the evidence adduced would not give rise to a valid objection (Magis- 
trates’ Courts Act, 1952, s. 100). 

So far as the notice to produce is concerned the real test is whether 
it adequately directs the defendant’s attention to the nature of the 
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alleged offence, and to the time and place of its commission. There 
have been various decisions on this section which a court would have 
to take into account in deciding whether a particular notice was a 
valid one. 

Apart from these considerations it appears from Hallett v. Warren 
that evidence of antecedent driving may be relevant even though not 
referred directly in the information or notice. It would be for the 
court to decide what weight, if any, to give to such evidence and 
whether, in the interests of the defendant, an adjournment was 
necessary. 


8.—Water Supply—Defective common pipe—Liability as between 
owners supplied. 

About forty years ago, a speculative builder erected a block of 
four houses, each of which was supplied with town’s water through 
one service pipe. The houses are now owned by four different people. 
A leakage has been detected on the joint service, but its exact position 
has not been located, though it appears to be on the service between 
houses | and 2. A notice to repair the defective pipe has been served 
on each owner. The respective owners of houses 1, 2, and 4 have each 
agreed to pay twenty-five per cent. of the cost of the repair. Number 
3 has refused. The other three owners are unwilling to pay the full 
cost between them. The water supply to 3 cannot be cut off without 
at the same time cutting off the supply to 4. As the position of the 
leak cannot be determined without excavating a paved yard, I shall 
be grateful if you will advise me what action the council can legally 
take to get the defective pipe repaired? My council do not operate 
their water undertaking under a local Act. PUNCTUM. 

Answer. 

The council should draw the attention of each owner to the terms 
of s. 64 (1) in sch. 3 to the Water Act, 1945, as modified by the 
schedule to Local Government (Miscellaneous Provisions) Act, 1953, 
and applied by s. 12 of that Act. The weakness of the council’s 
position (so far) is that, upon the information in the query, they cannot 
say who is liable to maintain the pipe. Notices should, therefore, also 
be served on the owners under s. 64 (2) in sch. 3 to the Water Act, 
1945, as so modified and applied, since the council can, thereunder, 
throw the primary responsibility on the owner of the premises where 
the leak is eventually discovered. 





Legal Aid is 
One Thing... 


... but so often what is wanted is 

something much deeper. How many times 

does a solicitor encounter appalling 

human tragedy—only to find that 

action is outside his province ! 

The Salvation Army is never 

compelled to hold a watching 

brief . . . and however difficult 

the situation, always finds 

some way of helping. Never 

hesitate to call on The Army 

in any human emergency—and please 

remember that a donation or bequest to The Salvation 
Army is support for Christianity in decisive, daily action. 


General Albert Orsborn, |13 Queen Victoria Street, London, E.C.4. 


The Salvation Army 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


BREDFORDSHIRE COUNTY COUNCIL 


Civil Defence Officer 


APPLICATIONS are invited by February 8, 
1954, for this appointment in Grade VIII 
(£760-£835) on forms obtainable from the 
Clerk of the County Council, Shire Hall, 
Bedford. Canvassing disqualifies. 


ce MBERLAND PROBATION | AREA 


APPLICATIONS | are ; invited for the post of 
an additional full-time male Probation Officer. 
The appointment and salary will be subject to 
the Probation Rules and the selected candidate 
will be required to pass a medical examination. 

Applications, stating age, qualifications and 
experience, and giving the name and address 
of two referees should be submitted to me by 
February 6, 1954. 

N. C. SWIFT, 


G. 
Clerk to the Combined Probation 
The Courts, Committee. 


_ Carlisle. 





cry OF LEICESTER 
Chief Assistant Solicitor 


APPLICATIONS are invited from Solicitors 
with Local Government experience for the post 
of Chief Assistant Solicitor at a salary scale 
of £1,250 rising by £50 annually to £1,450 per 
annum. 

Applications, with the names of two persons 
to whom reference may be made, most reach 
me not later than January 29, 1954. 

KENNETH GOODACRE, 
Town Hall, Town Clerk. 
Leicester. 











NOTES ON 
JUVENILE COURT LAW 


by A. C. L. MORRISON, C.B.E. 
Second Edition 


Prices : 2s. 6d. per copy, postage and 
packing 3d. In bulk (postage and packing 
free), 10 copies for £1 Is.; 25 copies for 
£2 6s., and 50 copies for £4. 

from 
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crm OF BIRMINGHAM 


Assistant Solicitor 

APPLICATIONS are invited for the appoint- 
ment of Assistant Solicitor in the Town 
Clerk’s Office. Candidates must have 


| extensive conveyancing experience but local 


government experience, while desirable, is not 
essential. Salary Scale A.P.T. X (£895-£1,025). 
Post pensionable ; medical examination. 
Applications, accompanied by copies of not 
more than three recent testimonials, and 
endorsed “ Assistant Solicitor,” should be 
delivered to the Town Clerk, Room 30B, 
Council House, Birmingham, 1, on or before 
January 30, 1954. Canvassing disqualifies. 


January 9, 1954. 


INDSEY MAGISTRATES’ 
COMMITTEE 


COURTS 


Appointment of Justices’ Clerk 
THE above-named Committee invites applica- 
tions for the appointment of a part-time Clerk 
to the Justices for the Spilsby Petty Sessional 
Division (Spilsby and Skegness Benches), to 
commence April 1, 1954. Applicants must be 
qualified in accordance with Section 20 of the 
Justices of the Peace Act, 


accordance with Section 19 of that Act. The 
commencing salary will be £600 per annum 


rising by three annual increments of £50 to | 
£750 per annum. An allowance will be paid | 


for office expenses. The necessary staff will be 
provided by the Committee. The appointment 


is superannuable and subject to a medical | 
can be | 


examination. Further information 
obtained from me if desired. 


Applications to reach me not later than | 
January 30, 1954. 


H. COPLAND, 


Clerk of the Committee. | 


County Offices, 
Lincoln. 
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1949, and the | 
appointment and conditions of service will be in | 





County BOROUGH OF GATESHEAD 
Appeltment of Town Clerk 


APPLICATIONS ai are - invited from Solicitors 
with considerable Local Government ex- 
perience for the appointment of Town Clerk 
which will become vacant on June 1, 1954. 

The salary will be at the rate of £2,250 per 
annum rising by two annual increments of 
£100 and one of £50 to a maximum of £2,500 
per annum. 

The conditions of service set out in the 
Second Schedule to the Memorandum of 
Recommendations of the Joint Negotiating 
Committee for Town Clerks and District 


| Council Clerks, dated September 8, 1949, will 


apply to the appointment, subject to the 
deletion of Condition No. 17, it being a 
condition of appointment that all fees received 
by the gentleman appointed shall not be 
retained by him but shall be paid to the 
Borough Treasurer for the General Rate Fund 
of the Corporation. 

The appointment is also subject to three 
months’ previous notice on either side, to the 
Local Government Superannuation Acts, and 
to the passing of a medical examination. 

Further particulars may be obtained on 
application to the undersigned, to. whom 
applications, in envelopes endorsed “ Town 
Clerk,” giving full particulars of age, qualifica- 
tions, experience, previous and present appoint- 
ments, with the names of three persons to 
whom reference can be made, should be 
delivered not later than Friday, February 19, 
1954. 

J. W. PORTER, 
Town Clerk. 
Town Hall, 
Gateshead, 8. 
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70,000 


Post War Examination 
Successes and Hundreds 
of First Places Prizes 
and_ Other Honours. 
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Write, to-day, for free prospectus andlor advice, me the ¢ i 
subjects in which you are interested, to the Secretary “o106) Mesrepelivan Couege, St. 
(or call at 30, Queen Victoria St., , £.C.4.) 


EXPERT POSTAL TUITION 


For Examinations: Law Society ; Bar ; 
Diploma in Public Administration ; 
Administrative) ; General Certificate of Education ; Professional Accoun- 
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Practical (non-examination) courses in business and other subjects also 
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Civil Service, etc. 
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LAW WITHOUT GRAVITY 


By J. P. G 
Iustrated by Leslie Starke. 





This is a selection of the verse by J. P. C. which has enlivened the pages of the 
Justice of the Peace and Local Government Review over the past four years. 


‘Law Without Gravity” emphatically does not set out to instruct. It sets out to 
captivate those who are young in heart, who wish to be entertained, diverted and 
amused. We think it will succeed in that object — but then, perhaps we are 


prejudiced : we have read it. 
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